- the 1977 Clean Aifr Act amendments.

US.C. Sec. 7474,

of avallable information as meeting or
not meeting the NAAQS.

PSD areas are further categorized as
Class I, H or IIL. The classification of an
area deterrnines the maximum increase
in pollutant concentrations, or
“increment” of air quality deterioration,
allowed over a baseline air quality
concentration. Class | areas have the
smaliest increments and therefore allow
the least amount of air quality
deterioration. Conversely, Class [l areas
have the largest air quality increments
and allow the greatest deterioration, In
all instances, the NAAQS are the
overarching air pollution concentration
ceilings. That is, regardiess of the size
of the increment, the NAAQS may not
be violated in a PSD area.

There are PSD increments for
particulate matter, sulfur dioxide and
nitrogen dioxide. EPA's PSD regulations
establish the incremental amount of air
quality deterioration allowed for these
pollutants in Class I, Il:and 11] areas, 40
CFR 51.166(c) and $2.21{). .

When: Congress enacted the PSD
programyin 1977 it provided that
specified Federal lands, including
certain national parks and wilderness
areas, must be designated as Class |
areas and may not be redesignated to

another classification, Because they may

not be redesignated, these Federal areas
are called mandatory Class I areas, CAA
Secs. 162 and 163, 42 U.8.C. Secs. 7472
and 7473, O .

The statute also carried forward as
Class L'areas any areas redesignated as
Class | under EPA’s pre-1977
regulations. CAA Sec. 162(a). The
Northern Cheyenne reservation was the
anly redesignated Class T area affected
by this provision. See Nance v. EPA,
645 F.2d 701 (9th Cir. 198Y1), cert
deried, Crow Tribe of Indians v. EPA,
454 U.S. 1081 (1981).

All other PSD areas of the country
were designated as Class 1 areas under

»
H

CAA Sec. 162(b). Atih

1II. CAA Sec. 164, 42
As noted, several
Tribes have sought a Class I air quality

- designation. Currently, there are no

Class I areas.
B. P5D Sources

on. 40 CFR 51.166(0) (1)@(a) and
21B D@, F
: r250

52

Major modifications to existing major
stationary sources are also subject to the
PSD preconstruction review permit
program. Major modifications include a
physical or operational change ata
major stationary source that would
result ina significant net emissions
increase in any regulated air pollutant.
40 CFR 51.166(b)(2) and 52.21(b){(2).

C. Genei‘é] PSD Preconstruction Review
Permit Requirements

165(a), 42 U.S.C. Sec, 7475(a). BACT is

defined in:section 169(3) of the CAA, 42 .

U.S.C. Sec. 7479(3) as an emission.

limitation based on the maximum
degree of polutant reduction that is
achievable taking into account energy,
environmental and economic impacts,

The PSD air quality impact
assessment'involves several
considerations. Generally, the owner or
operator of the proposed source must
demonstrate that it will not contribute
to air pollution that violates any
NAAQS or PSD increment. CAA Sec.
165(a}(3). The source must also analyze
the ambient air quality, cHmate and
meteorology, terrain, soils and
vegetation, and visibility at the site and
in the area potentially affected by its
emission. CAA Sec. 165{e).

D. Special PSD Program Protection for
Class I Areas

There are additional, special
protections under the PSI) program that
apply for Class | areas. As examined in
more detail below, the statute appears to
distinguish between the ﬁr&oﬁgﬁm
reviewpermsil proceduresthatapply for
E£edergl Class Lareassand-aon-Rederal
(dass.l.areas. As a necessary
prerequisite, the discussion below first
explores in more detail the delineation

between Federal and non-Federal Class
areas,

1. Federal Class | Areas
a. Mandatory Federal Class [ Areas

The Clean Air Act provides two ways
for Federal lands to be deslgnated as
Class [—either by congressional
mandate, or by EPA approval of a State
or Tribal request to redesignate Federal
lands. Congress specified certain
Federal lands as mandatory Class I
areas. National parks larger than 5000
acres, national memorial parks and
national wilderness areas larger than
5000 actes, and international parks that
were in existence on August 7, 1977 are
designated by statute as mandatory

Class I areas. CAA Séc. 162(a). These

areas cannot be redesignated.
b. Other Federal Class I Areas .
Congress also authorized States and
Tribes to seek redesignation of other
Federal public lands within their’
boundaries as Class 1. These are lands
currently designated as Class I, To
inform such redesignation decisions,
Congress directed the Federal Land
Managers (FLM) to review all national
monuments, primitive areas and
national preserves and to recommend
the areas having important air quality
related values (AQRVs) be redesignated
as Class 1. CAA Sec. 164(d). The FLM
is defined as the Secretary of the Federal
Department with authority over the -
lands.2 CAA Sec. 302{i), 42'U.5.C. Sec.
7602{1). The recommendations have not
resulted in the redesignation of any
Federal lands from Class Il to Class 1.
The only Federal Class I areas that
presently exist are the original .

g ould be non-
Federal Class | areas. The PSD permit
review procedures that apply to new or
modified PSD sources that may
adversely affect these non-Federal Class
I areas are the central focus of this
notice,

As noted in part |, a few Tribes have
exercised their discretion to seek
heightened air quality protection status
under the PSD program by requesting
redesjgnation of landswith#h
reservation bowndari®® as Class | areas.
States may similarly request

2 The FLM authority has been delegated fo other
officials within these Departments. For example,
the Assistant Seeretary for Fish and Wilditfe and
Parks is the FLM for areas under the Jurisdiction of
the National Park Service and the U.S. Fish and
Wildltfe Service.

'

ot
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redesignation of thelr lands as Class | in
accordance with the procedures
outlined at 40 CFR 51.166{(g) and
52.21(g}. Thus, the permit review
procedures developed in this
rulemaking would apply equally for all
non-Federal Class | areas--State or
Tribal.

It is Important to understand the
differences implied by the use of the
terms “Federal” and “non-Federal”
areas. The PSD program treats as
“Federal” lands various national public
lands that the Federal government owns
and for which it has stewardship
responsibility. These public lands
include the following: national parks,
national memorial parks, natlonal
wilderness areas, national monuments,
national lakeshores and seashores,
national primitive areas, national
preserves, national recreation areas,
national wild and scenic rivers, national
wildlife refuges, and other similar
national public lands. See, e.g., CAA
Secs. 160(2), 162{a) and 164(a), {d). The
term “non-Federal” refers to State lands
or to lands within the boundaries of an
Indian reservation that are not Federal
lands within the meaning of the CAA’s
PSD program. See, e.g., CAA Sec. 164(c}.
For example, the legislative history
distinguishes between the “"Federal
lands™ which the Federal government
rmanages as a “'property owner * * *
under the stewardship of various. = -

‘Federal agencies” and tribal lands.
Senate Comm. on Environment and
Public Works, 35th Cong,, 2d Sess., A
Legislative History of the Clean Air Act
Amendments of 1977 724 {Comm. Print
1978) (statement of Senator Muskie).

ba aseegnipraposal toefong the RS-
‘Progeam,-EPA explained that lagds,,
withimsesesyvation boyndariesmay os,
may nekbeRederat]ands withip the,
nvaning.0f the PSE program; In
fulfilling its fiduciary responsibility
toward federally-recognized Indian
Tribes, the Federal government holds
some Tribal lands in “trust” for the
benefit of the Tribe. Such lands may
have a federal feature under Federal
Indian law but are not “Federal” lands
within the meaning of the PSD program.
However, national public lands within -
reservation boundaries, such as national
monuments, are included within the
term “Federal” lands. See 61 FR 38250,
38293, n. 71 (July 23, 1996). Thus, the
P50 permit review procedures for State
lands and lands within Indian
reservation boundaries that are non-
Federal or non-public lands and
redesignated as Class I are the subject of
this notice.

3. PSD) Permit Review Provisions for
Federal and Non-Federal Class I Areas

he PSD program is to preserve, protect,
nd enhance the air quality in national
arks, national wilderness areas,
ational monuments, national
eashores, and other areas of special
ational or regional natural,

“recreational, scenlc, or historic value.

CAA Sec. 160(2). To this end, Congress
established special PSD permit review
procedures:that apply to proposed PSD
sources whose emissions may adversely
impact Federal Class I areas. Based on

- the statutory text, statutory structure

and legislative history it appears that

these speclal permit review procedures,
set out at section 185(d) of the CAA, are
intended to apply only to Federal lands

-originally designated, or subsequently
-redesignated, as'Class | areas. The

legislative history indicates that these
special requirements were intended “to

provide additional protection for air

quality in areas where the Federal

. Government has a special stewardship

to protect the natural values of a
national resource. Such areas are the
federally-owned class { areas under the
bill.” S. Rep. No. 127, 95th Cong., 1st

 Sess. at 34 (1977) (emphasis added).

The central focus of the permit review
procedures for Federal Class

- owisibalien CAA Sec. 165(d). The

legislative history further provides that
for Federal Class I areas the term AQRVs
includes “the fundamental purposes for
which such lands have been established
and preserved by the Congress and the
responsible Federal agency. For
example, under the 1916 Organic Act to
establish the National Park Service (16
U.S.C. 1), the purpose.of such national
park lands ‘is to conserve the scenery
and the natural and historic objects and
the wildlife therein and to provide for
the enjoyment of the same in such
manner and by such means as will leave
them unimpaired for the enjoyment of
future generations.” " S. Rep. No. 127,
S5th Cong., Ist Sess. 36 (1977).

Specifically, for Federal Class [ areas,
the statute places an “affirmative
responsibility” on the FLM to protect
the air quality related values of Federal
lands. CAA Sec. 165(){Z){B}.

The FLMs protect AQRVs through a
prescribed statutory role. Ifthe
proposed source will cause or
contribute to a violation of a Class I
increment, then the owner or operator
must dernonstrate to the satisfaction of
the-FLM that the emissions will not
adversely impact AQRVs. If the FLM so

A congressionally-declared purpose of

certifies, then the permit may be issued.
& B ce

demonstrated, then the permit shall not
be issued. CAA Sec, 165(d)(2}(C). Thus,
compliance with the Class | increments
determines the burden of proof for
demonstrating the presence or absence
of an adverse impact on AQRVs.

EPA recently proposed significant
changes.to its PSD and nonattainment
New Source Review (NSR) program. The
proposal includes revisions to the PSD
permit review procedures for sources
that may ‘adversely impact Federal Class
Lareas. See 61 FR 38250, 38282-38295
(uly 23, 1996). The proposed revisions
are intended to improve coordination
and cooperation, and clarify relative
responsibilities among FLMs, proposed
sources, and permitting agencies.

Part Ifl below examines whether
EPA’s permit review procedures for
non-Federal Class I areas should be
similar to EPA’s recent proposal for
Federal Class [ areas in all respects or
whether some differences must or
should exist. While, as noted above,
section 185(d) :contains specific permit
review procedures for Federal Class |
areas, the Clean Air Act does not
contain such specific provisionsfor
‘non-Federal Class | areas: However, the

CAA does contain provisions-aimed at -
protecting air quality in non-Federal
Class | areas when a dispute arises
between affected States or Tribes. The
Clean:Air Act recognizes that a PSD
source proposing to locate in one
jurisdiction can have adverse effects on
the air quality of another jurisdiction.
By contrast with the provisions that give
the FLM responsibility for protecting
Federal Class [ areas, any State or Tribal
government, concerned that a proposed
source outside its jurisdiction may
adversely impact the air quality of a
non-Federal Class [ area, may seek to
protect such area. 'Fhe,Clgan Ajr Agt
egtablishes,a specjaldispuge resplusion
process o address such
istergovernmenial disageeesnenls.
’ atth

sdispute. If the parties are unable to
reach agreement, the Clean Air Act
riakes EPA the ultimate arbiter of th
Intergovernmental dispute, Section
164(e} of the CAA establishes the
special process for resolving these
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intergovernmental disputes, and reads
in relevant part as follows:

Hif a permit is proposed to be issued for
any new major emitting factlity proposed for
construction in any State which the Governor
of an affected State or governing body of an
affected Indian tribe determines will cause or
contribute to a cumulative change in air
quality in excess of that allowed in this part
within the affected State or tribal reservation,
the Governor or Indian ruling body may
request the Administrator to enter into
negotiations with the parties involved to
resolve such dispute, If requested by any
State or Indian tribe involved, the
Administrator shall make a recommendation
to resolve the dispute and protect the air
quality related values of the lands involved.
If the parties involved do not reach
agreement, the Administrator shall resolve
the dispute and his determination, or the
results of agreements reached through other
means, shall become part of the applicable
plan and shall be enforceable as part of such -,
plan.

Thus, the broad contours of this
provision include (but are not limited
t0) intergovernmental PSD permit
disputes over potential impacts on non-
Federal Class I areas.’ This provision is
codified in 40 CFR 52.21{1).

In this rulemaking, EPA endeavors to

g clarify the PSD permit review
£ procedures in a manner that will
facilitate amicable resclution of
intergovernmental disputes about
potential impacts on non-Federal Class
¢ | areas without the need for recourse to
- EPA. Additionally, EPA will examine
" the methods EPA should consider and
the procedures it shouid employ in the
event it is necessary for EPA to resolve
ar: intergovernmental PSD permit
dispute. In resolving any
intergovernmental permit disputes EPA
will act consistent with its trust
responsibilities toward Tribes.

I Preliminary Issues

The overall objective of the
rulemaking revisions addressed in this
notice is to clarify and improve the PSD
permit review procedures applicable to
proposed sources that may adversely
affect non-Federal Class [ areas. In

3 Further, several additionat provisions of the
Clean Air Act and PSD program are aimed at
curbing interjurisdictional air pollution transport. A
purpose of the PSD program is 1o assure that
emissions from a source in one Jurisdiction do not
interfere with PSD in another jurisdiction. CAA
Sec. 150(4). State air quality management plans are
required to contain provisions that prehibit in-State
emissions from interfering with PSD measures in
another State. CAA Sec. 110{}Z){D). The interstate
poitution abatement provistons of the CAA direct
Sute Implementation Plans {SIPs) to require PSD
sources to notify nearby States whose air pollution
levels may be affected by the source. CAA Sec, 126,

“EPA is not propasing to modify its rnules on the
5D redesignation process itself. The statute clearly
prescribes the process and the implementing

developing these rules EPA will be
guided by the core purposes of the
Clean Air Act and the PSD program. As
noted, the genesis of the PSD program

“was the non-degradation policy

embodied in section 101{b}{1) to
“protect and enhance™ air quality
resources to “promote the public health
and welfare.” The congressionally
declared objectives of the PSD program
include ensuring that “economic growth
will occur in a manner consistent with
the preservation of existing clean air
resources” and ensuring that “any
decision to permit increased air
pollution” is made “only after careful
evaluation of all the consequences

* * *and after adequate procedural
opportunities for informed public
participation.” CAA Sec. 160 {(3) and (5),
42 US.C. 7470 (3) and {5). EPA seeks to
develop workable rules that consider
preservation of existing clean air
resources and potential impacts on
economic growth. EPA intends to
fashion rules that are clear, sensible and
improve the PSD permit process.

A seeks public input on the
following preliminary issues for use in
developing proposed revisions to iis
PSD permit review procedures at 40
CFR 51.166 and 52.21. EPA’s public
workshops, discussed in Part IV of this
document, will focus on these
prellminary issues and other issues
raised by members of the public. FPA
also encourages public commenters to
address the issues in theirwritten
submissions to the Agency.

A, Scope of New Rulemaking Initiative

EPA seeks public input on the
appropriate scope of this regulatory
initiative. Currently, after more than 20
years of authority to redesignate, there
are five non-Federal Class | areas. By
contrast, there are more than 150
mandatory Federal Class I areas. Thus,
non-Federal Class | areas are not
nationally prevalent in the same manner
as Federal Class | areas.

EPA already has detailed PSD permit
review procedures in place. In addition,
EPA’s recent proposal to reform its PSD
rules includes proposed revisions
related to permit review procedures for
Federal and non-Federal Class [ areas.
61 FR 38282-38295. For example, EPA
proposed to define the term “air quality
related value” for both Federal and non-
Federal Class I areas as "'a scenic,
cultural, physical, biological, ecological,
or recreational resource which may be
affected by a change in air quality, as
defined by the FLM for Federal lands
and as defined by a State or Indian

reguthtions {L.e., 40 CFR 51.166{g} and 52.21(g)
provide adequate guidelines.

Governing Bedy for non-Federal lands
within their respective jurisdictions.”
61 FR 38283-38284.

EPA has also proposed significance
levels for all Class I areas. 61 FR 38291-
38292. Under the proposal, PSD) sources
with a predicted {modeled) air quality
impact below the significance levels
would be excluded from the
requirement to conduct a full Class |
increment analysis. EPA indicated that
permitting authorities could use the

* finding of an insignificant impact to

determine that the source’s emissions
would not contribute to an increment
violation. However, an impact below the
significance level of the PSD increments
would not necessarily indicate that the
proposed source also has an
insignificant impact on AQRVs,

In the pending rulemaking to reform
the PSD program, EPA also clarified the
PSD requirements applicable to non-
Federal 1ands redesignated as Class |
areas. 61. FR 38293-38295. EPA
explained that States and Tribes with
non-Federal Class [ areas may identify
AQRVs for their lands and may pursue
protection of the AQRVs through the
intergovernmental dispute resolution
provisions under section 164{e} of the
CAA. EPA proposed to adopt a
regulation at 40 CFR 51.166{8 to
implement section 164(e), as a
companion to the regulation currently
in place at 40 CFR 52.21{1). 61 FR

.38293-38295. EPA also proposed to - -
~define "'Federal Class [ areas” to clarify.

the distinctions between Federal and -
non-Federal Class ] areas. 61 FR 38293~
38295.

As noted, section 164(e) provides that
a State or Tribe may request
intergovernmental dispute resolution if
a State-or Tribe determines that
emissions from a proposed PSD source
“will cause or contribute to a
cumulative change in air quality in
excess of that allowed in {the PSD
programj within the affected State or
tribal reservation.” Section 164{g)
further provides that if requested by the
State or Tribe involved, EPA shall make
a recommendation to resolve the
dispute and “protect the air quality
related values of the lands involved.” If
the parties do not reach agreement, EPA
shali reselve the dispute and its
determination shall become part of the
applicabie plan. Because section 164(e)
specifically provides for protection of
AQRVs, EPA has previously explained
its view that States and Tribes may seek
protection of AQRVs through these
intergovernmental dispute resolution
provisions. [Letter to George Meyer,
Wisconzin Departiment of Natural
Resources, from Valdas Adamkus, EPA
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Regional Administrator for Region V
(uly 27, 1994).]

In the PSD reform proposal, EPA
explained its interpretation of the
language authorizing intergovernmerntal
dispute resolution if a proposed source
“"wiil cause or contribute to a
cumulative change in air quality in
excess of that allowed in {the PSD
program].” EPA stated that a State or
Tribe may request intergovernmental
dispute resolution when a State or Tribe
determines that a propesed source will
cause or contribute to a violation of the
NAAQS or PSD increment or will harm
AQRVs identified by the State or Tribe.
61 FR 38204.

EPA believes its Interpretation is
supported by the plain language of the
statute and statutory structure. The
statutory language at lssueis - -
expansive—referring generally to
“changes in air quality.” The
increments are a central limit on air
quality deterioration established under
the PSD program and well within the
ambit of this language. At the same
time, increments are explicitly referred
to elsewhere In the PSD provisions as
“maximum allowable Increases™ and
“maximum allowable concentrations”
of pollutants, CAA Secs. 163 &
165{2){3)(A). Thus, EPA believes that
the language in section 164{e}is not
corfined to PSD increments. The
statutory text also appears to encompass
adverse impacts.on AQRVs.due.to
“*changes in air quality.” EPA believes

AQRVSs are properly a basis for initiating -

dispute resolution since their protection
is a stated purpose of the provision, 61
FR 382%4. In other words, to allow
states or tribes to initlate = ..
intergovernmental dispute resolution
because of adverse impacts on AQRVs is
consistent with the statutory language in
section 164(e) that calls for EPA to
“make a recommendation to resolve the
dispute and protect the air quality
related values of the land involved.”
Today, EPA seeks further public
comment on this interpretation,

The proposed revisions to reform the
PSD program are the outgrowth of
extensive discugsions with
representatives of State and local
governments, regulated industry,
Federal Land Managers, and
environmental organizations. EPA held
& public hearing in September 1996 and
has provided abundant opportunity for
public comment. Except for
interpretation of section 164(e)
discussed immediately above, regarding
the basis for initiating
intergovernmental disputes, EPA does
not intend to reopen in this rulemaking
the proposals advanced in the separate
ruiemaking to reform the PSD program

published on July 23, 1996 (61 FR
38250).

Thus, the question for this new
rulemaking initiative is what additional
changes to the PSD permit program are

needed to clarify and improve the
permit review procedures for proposed
sources that may adversely affect air
quality in non-Federal Class | areas.
EPA requests publicinput on the
appropriate scope of this rulemaking,
considering the previously proposed
revisions to improve the PSD program
and the relatively small number of non-
Federal Class ] areas. -

B. Improving Coordination Between
Permitting Authorities and States or
Tribes With Non-Federal Class 1 Areas

The July 1996 proposed rules to
reform the PSD program contained
provisions to address concerns about
the PSD permit review procedures for
Federal Class [ areas. 61 FR 38282
38285. The proposal is intended to
reduce delays and disputeés associated
with permitting near Federal Class |
areas by facilitating coordination
between the FLM, the permit applicant
and the permit authority, and clarifying
the relative roles and responsibilities of
the involved parties. A central goal of
tmproved coordination is to help
identify potential disagreements early in
the permit process, when it is less
disruptive. Roles are clarified to ensure

- that responsibilities are reasonably, and

“inatually, allocated. ;-

EPA seeks public comment on
whether some of the basic policy
concerns reflected in EPA’s recent
proposal to revise the PSD rules for
‘Federal Class I-areas are also concerns
that should be addressed when
developing proposed programmatic
improvements for non-Federal Class |
areas. These basic policy concerns, as
they apply to non-Federal Class [ areas,
are outlined below, s

1. Permit Application Coordination

A State or Tribe with a non-Federal
Class I area will be aware of sources
propesing to locate within its
jurisdiction and can work with the
permitting authority to review and
resolve potential impacts on non-
Federal Ciass I areas. However, if the
source is located in another jurisdiction,
a State or Tribe can only effectively
protect its non-Federa) Class I area from
potentially adverse effects if it knows
about the proposed source.

3 As noted, this notice does not seek public
ecmment on EPA’s proposed revistons to the permit
review procedures for Federal Class | areas
published on July 23, 1886 and already subjected
to public comment,

In its July 1886 proposed revisions to
the PSD rules, EPA generally proposed
to require submittal of permit
applications to the FLMs for sources
locating within 100 kilometers (km) of
a Federal Class I area. EPA also
proposed to require basic source
information concerning sources locating
more than 100 km from a Federal Class
I area to be Input into an electronic
database in Heu of transmitting entire
‘permit applications to the FLMs. The
database enables the FLMs to review
information about proposed PSD
sources and determhine whether further
information aboust the project is needed.
61 FR 38287-38288.

EPA’s current regulations generally
require State-administered PSD
programs to send the public notice of
PSD permits to any State or Indian
Governing Body whose lands may be
affected by emissions from the source or
modification. 40 CFR 51.166{q}(2){iv).
The public notice includes the '
following information: indicates that a
PSD permit application has been
received, states the permitting
authority’s preliminary determination to
approve or deny the permit, describes
the degree of Increment consumption
that is expected, and addresses the
opportunity for comment at a public
hearing as weil as written public
comment.

EPA requests public comment on
whether EPA should clarify when a

“permitauthority must providean .- -
“affected State or Tribe with a'copy of the

public notice. EPA also requests
comment addressing whether, when a
non-Federal Class [ area may be
affected, EPA should also require permit
authorities to provide affected States or
Tribes with copies of the permit
application or other advance notice
before the permit authority makes a
preliminary determination to grant or
deny the permit.

For example, commenters should
address whether EPA should establish
standard procedures for permit
application noiification of sources that
may adversely affect non-Federal Class
lareas, and how such notification could
be effectively and efficiently
accomplished. Using the distance
between the proposed source and non-
Federal Class | area as a basis for
determining whether coordination is
necessary is simplistic and clear.
However, rigid distances alone can be
over- and under-inclusive. For example,
if States or Tribes with non-Federal
Class I areas were required to be notified
of all proposed sources within 100 km
of the Class | area, then this may place
a burden on some sources that do not
threaten the area and exclude some
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large sources that may impact the area.
EPA seeks suggestions on how to ensure
that States and Tribes with non-Federal
Class I areas recelve adequate
information about proposed sources that
may affect the areas without placing
undue burdens on PSD permit
apglinicams and permit agencies.

A also requests public comment on
how to facilitate intergovernmental
coordination during the permit review
process to avoid the need for EPA to
resolve disputes over potential impacts
on non-Federal Class I areas. EPA's july
1996 proposal contained several
potential revisions to the PSD rules that
call for consultation between the
permitting authority and FLM at various
key stages of the permit process, 61 FR
38283-38295. Intergovernmental
consultation may faclitate resolution of
concerns. Further, the earlier all parties
are aware of potential concerns, then the
seoner the concerns can be resolved and
constructive discoursé can begin. EPA -
requests public comment addressing
consultation and other measures that
can be taken to help resolve
intergovernmental permit disputes at an
early stage in the permit process.
Commenters should address whether
consultation would be productive, what
alternative measures would be |
appropriate, and what stages in the
permit process consultation shouid be
formalized.

2. Identifying and Disseminating

Information About Alr Quality Related

Values ~ ~

As noted, EPA’s July 1996 proposed
PSDB revisions define “AQRVs" for
Federal and non-Federal lands as
visibility or a scenic, cultural, physical,
biological, ecological, or recreational
resource that may be affected by a
change in air guality, as defined by the
Federal Land Manager for Federal lands
and as defined by the applicable State
or Indian Governing Body for non-
Federal lands. 61 FR 38284. EPA's July
1896 notice sought public comment on
this proposed definition and EPA is not
seeking further comment in today's
notice.

However, EPA does request public
input on measures to encourage
identification and dissemination of
information about the AQRVs for non-
Federal lands. EPA’s July 1996 proposal
included provisions for the public
dissemination of information about the
AQRVSs for Federal lands. 61 FR 38283~
86. EPA proposed to place
responsibility on the FLM to ensure that
permit applicants and permit agencies
have adequate information about any
AQRV which the FLM has identified.
Public commenters should address

reasonable steps that can be taken by
States or Tribes with AQRVs to inform
PSD permit agencies and applicants
about the AQRVs. Commenters should
also suggest the type of information that
would be useful to potential permit
applicants and permit agencies.

A related issue is the Jeve] of
technical support that should
accompany identification of AQRVs.
Technical or scientific information
about AQRVs may be necessary for a
neighboring permit agency and permit
applicant to understand and address
potential concerns, EPA requests
commenis on whether EPA should
propose rules addressing the technical
support information for AQRVs

identifled by & State or Tribe, and seeks

input on-approaches that may be
appropriate. :

3. No Affirmative Responsibility to
Protect AQRVs of Non-Federal Lands

As noted, the Clean Air Act places an

* affirmative responsibility on FL.Ms to

protect the AQRVs of Federal Class |
areas. Thus, the FLM has a special duty
under Federal law to protect the air
quality related resources of Federal
Class I areas.

However, it does not seem
appropriate for a State or Tribe with a
non-Federal Class | area to be under a
similar responsibility to protect AQRVs.
This is an area where a departure
between Federal and non-Federal lands
seems appropriate. Because a decision
by a State or Tribe to seek redesignation
of its lands'as a Class | area Is entirely
discretionary, EPA believes that it
would be inappropriate to place an
affirmative responsibility on a State or
Tribe to challenge permit applications
from proposed sources lacating in other
Jjurisdictions. Thus, EPA is disinclined
in this rulemaking to place any duty on
an affected State or Tribe to invoke the
intergovernmental dispute resolution
process and intends to leave this
entirely within the State's or Tribe's
discretion. EPA solicits public comment
on this proposed approach,

C. EPA Resolution of Intergovernmental
Perrmit Disputes

When a State or Tribe does elect to
invoke the dispute resolution process,
section 164(e} of the CAA makes EPA
the arbiter of intergovernmental PSD
permit disputes. Section 164{e} of the
CAA provides that if the Governing
Body of an affected Indian Tribe or the
Governor of an affected State determines
that a proposed PSD source "will cause
or contribute to a curmulative change in
air quality in excess of that allowed
lunder the PSD program|,”’ the Tribe or
State may request EPA to enter into

negotiations with the parties involved to
resolve the dispute. Then, if requested
by a State or Tribe, EPA will make a
recommendation to resolve the dispute
and protect the AQRV’s of the lands
involved. If that does not lead to
resolution, EPA is ultimately called
upon to resolve such disputes regardless
of whether the proposed permit is being
reviewed under a State, Tribal, or
Federally administered program. EPA
seeks public input on the issues
outlined below related to EPA’s
resolution of permit disputes about
potential air-pollution impacts on non-
Federal Class I areas.

1. EPA’s Discretion to Fashion
Reasonable Solutions

EPA has broad discretion in crafting
solutions to intergovernmental permit
disputes under section 164{e) of the
CAA. The key statutory text in section
164(e) pravides as follows:

If requested by any State or Indian tribe
involved, the Administrator shall make a
recommendation to resolve the dispute and
protect the air quality related values of the
lands involved. If the parties involved do not
reach agreement, the Administrator shall
resolve the dispute and his determination, or
the results of agreemerits reached through
other means, shall become part of the
applicable plan and shall be enforceable as
part of such plan.

. Thus, Congress has directed EPA to
“make a recommendation to resojve the

-dispute and protect:the air quality -

related values of the lands involved.” If
the parties cannot reach agreement, EPA
Is authorized to “resolve the dispute.”
The statute does not specify or constrain
the measures or methods EPA may
employ to resolve the dispute,

EPA’s discretion to resolve disputes
may mean that EPA draws from a
variety-of methods in resolving any
particular PSD permit dispute, This will
enable EPA to tailor a solution to the
circumstances and issues presented. For
example, in the event that EPA is
requested to resolve a dispute involving
a proposed source’s potential impacts
on AQRVs and the affected governments
disagree about the nature of the
projected effects, EPA may need to
explore and resclve underlying
technical and scientific issues. EFA

‘seeks comment on whether it should

elaborate how it might evaluate such
technical or scientific disagreements.
Post-construction monitoring may be
an effective way to resolve some
disputes conditionally. Where there are
rreconcilable disputes over the
potential impact of a proposed source,
post-construction monitoring and
subsequent evaluation provides a means
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to ascertain actual source impacts and
assess the need for any further action,

EPA also requests comment on
whether it should address measures that
could be employed to mitigate effects on
AQRVs. In the July 1996 PSD
rulernaking proposal, EPA explored
methods to mitigate adverse impacts on
the AQRVs of Federal Class | areas to
allow permitting of sources that would
otherwise face permit modification or
dental. 61 FR.38290-38291. Similarly, if
resolution of an intergovernmental
permit dispute necessitated permit
modification or denial to protect the
AQRVs of non-Federal Class | areas,
mitigation of source impacts through
emissions offsets from other sources or
other mitigation techniques may present
a means to avoid harsher results.

-Itis also possible that a proposed
source may not adversely impact
AQRVs but still exceed Class 1
increments. If that is the case, EPA may
consider whether, in certain
clrcumstances and consistent with its
trust responsibilities toward tribes, it is
within EPA’s discretion under section
164(e) to allow issuance of a permit that
exceeds Class [ increments. It is unclear
whether section 164({e) would authorize
such.action by EPA. This issue is
examined in more detail below.

Asnoted, the Class { ini:rements are
the most stringent PSD increments,
Therefore, it is conceivabléthat a

“proposed source could exceed a Class T -

increment and yet not adversely impact
AQRVs. The Clean Air Act expressly
recognizes this situation for Federal
Class I areas. As noted, under the
specific statutory provisions for Federal
Class Lareas at section 165{d}{?) of the
CAA, asource’s contribution to the
Class | increments:determines who
bears the burden of proof for
demonstrating the presence or absence
of an adverse impact on AQRVs and is
not decisive of whether a permit may be
issued. If a proposed source will
contribute to a Class | increment
violation in a Federal Class I area, then
the owner or operator may nevertheless
demonstrate to the satisfaction of the
FLM that the source will not adversely
impact AQRVs. Therefore, the FLM may
conclude that AQRVs are not threatened
despite the Class | increment viglation.
If the FLM certifies that no adverse
impact will occur despite the source’s
violation of the Class | increment, the
permitting authority may issue a PSD
permit provided the source
demonstrates compliance with the Class
Il increments (as well as a more
stringent three-hour sulfur dioxide

concentration level}.s CAA Sec.
165{d)(2}{C)(iv), 40 CFR 51.186{p)(4)
and 52.21{p}{5}. Thus, in limited

.circumstances for Federal Class | areas,

the Clean Air Act contemplates that a
PSD permit could be issued for a source
that exceeds the Class I increments.
However, section 164(e) does not
contain a similar express exeémption of
the Class lincrements for non-Federal
lands. Further, ather provisions of the
Clean Air Act specify thata proposed
source must comply with increments to
qualify for a PSD permit. For example,
as underscored, section 163 establishes
the Class | increments providing that
“the maximum altowable increase in
concentrations of sulfur dioxide and
particulate matter shall not exceed”
certain prescribed amounts. See also 40

- CFR51.166(c) and 52.21(c). Further,
" section 165(a) directs PSI sources to

demonstrate that emissions will not
contribute to-an increment exceedance
more than one time per year. Thus, the
absence of an explicit statutory
exemption to the Class [ increments for
non-Federal Class I areas would suggest
that section 164(e) should not be
construed to provide one,
Additionally, for non-Federal Class |
areas, the Class | increments appear to
have relevance independent of AQRVs.
The intergovernmental dispute
resolution provisions for non-Federal
lands provide that a State or Tribe may
object to:a proposed PSD permit if it

. -determines that emissions “will cause

or contribute to a'cumulative change in
air quality in excess of that allowed
[under Part C of the Act—the PSD
program] within the affected State or
tribal reservation.” CAA Sec. 164{e). As
noted, EPA has previously proposed to
interpret excess air quality changes to
include a proposed source’s
contribution to a NAAQS violation, PSD
increment violation or AQRV impact. 61
FR 38294. Thus, EPA interprets this
provision to direct EPA mediation, at
the request of a State or Tribe, when a
State or Tribe determines that a

¢ The scurce must demonstrate compliance with
a concentration level for sulfur dioxide measured
over three hours that is more stringent than the
Class [T increment but Tess stringent than the Class
lincrement. CAA Sec. 165{d)(2){C){1v}, 40 CFR
51.166(p}4) and 52.21p){5). If the FLM declines to
certify that no adverse impact will oceur, the permit
must be denied or modified. If the proposed source
may nat be constructed because of the sulfur
dioxide increment for perlods of twenty-four hours
or Jess, the Governor may grant a variance of the
inerement if doing so will not adversely affect
AQRVs and the FLM concurs. If the Sovernor and
FLM do not agree, thelr respective
recommendations may be transmitted w0 the
President who may grant the vartance i 1 is in the
national interest and the facility meets specific
Hmils on its sulfur dioxide concentrations. CAA
Sec. 165(d){2) (D). 40 CFR 51.166 {p}{5) through
(PH7) & 52.21 (p)(8) through (H8}.

proposed source will cause or
contribute to a violation of a NAAQS or
increment, or contribute to AQRV
impacts. The bases for invoking the PSD
intergovernmental dispute provisions
arguably suggest that Class | increments
should be among the concerns protected
in resolving disputes.

Further, for non-Federal Class I areas,
there are additional reasons to give the
Class I increments consideration
independent of AQRVs. Because
Congress gave States and Tribes broad
latitude to seek redesignation of non-
Federal lands as Class | areas, States and
Tribes could seek redesignation to
prevent incremental alr quality
deterioration without regard to

-protection of AQRVs. Insuch a
_Situation, compliance with Class [
“increments enables States and Tribes to

advance public health and welfare
concerns associated with air quality
degradation independent of AQRVs.

- Thus, EPA ‘may be requested to resolve

adispute involving only a PSD
increment, where no AQRV has been
defined. In that case, it could be argued
that EPA should never waive a PSD
Increment in a non-Federal Class | area
because the State's or Tribe's goal in
redesignating the area to Class I may
have been solely the protection of the
increments.

At the same time, the section 164(g)
dispute resplution provisions direct
EPA to *'make a recornmendation to
resolve the dispute and protect the air
quality related values of the lands
involved.” This might suggest that
AQRVs, not increments, are the
principal focus of protection under
section 164{e). But, relyingon the
objective of protecting AQRYs in section
164{e) as a basis for a Class 1 increment
exemption could be very broad since
this explanation could conceivably
justify an exemption of the Class I or I
increments. Perhaps in exercising its
administrative discretion under section
164{e} EPA would be confined to a Class
I increment exemption, by direct
analogy to the statutory exemption
provisions for Federal Class | argas.

EPA requests comment on whether
EPA should explore in this rulemaking
EPA’s discretion to waive the Class |
increments for non-Federal Class | areas
in resolving permit disputes under
section 164(e) of the CAA. While it is
clear that such action is impermissible
unless AQRVs will also be protected,
there may nevertheless be
circurnstances when Class [ increment
violations occur that do not threaten
AQRVs. EPA also seeks comment on the
circumstances under which it might be
appropriate for EPA to consider
providing an exemption for a Class I
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increment. EPA also requests cornment
on how to weigh competing concerns in
determining whether a Class | increment
exclusion may be appropriate. For
example, if a State or Tribe with a Class
I area was very concerned about
increases in direct particulate matter
pollution, perhaps it would be -
appropriate for EPA to consider an
exclusion from the shori-term sulfur
dioxide increment but not from PM--10.
In sum, EPA requests public comment
on whether EPA should address in this
rulemaking some of the potentjal
measures and fools that may be
employed to resolve intergovernmental
disputes and, if so, what approaches
may be appropriate. Alternatively, it
may be appropriate for EPA to adopt
very general tules that enable EPAto
take any number of actions depending .

upon the circamstances:
2. Dispute Resolution Procedures

EPA also seeks input on whether and
to what extent EPA should preseribe the
procedures to be followed in'resolving
intergovernmental permit disputes
under section 164{e). For example, EPA
is interested in the public’s views about
whether EPA should establish a
particular dispute resolution process,
Further, EPA reguests comment on
whether EPA should address how the
dispute resolution process relates to the
permiit proceeding and how the
- resulting solution is:implemented. ..
3, Iicentives for Amicable Dispute’ -
Resolution '

Ideally, intergovernimental permit
disputes could be amicably resolved
without recourse'to EPA. EPA seeks
public comment on incentives EFA
could create for governments to resolve
their concerns amicably, .

D. Miscellaneous Changes

EPA also seeks public input on any
clarifying, administrative changes EPA
should make to its existing PSD
regulations in light of the distinctions
between Federal and non-Federal Class
I areas. Comments regarding consistent
use of terminoclogy would be
appropriate. For example, the existing
rules may generaily refer to Class | areas
where the context implies that Federal
Ciass I areas is the intended meaning.
Technical revisions may help avoid any

confusion.
The public should alse comment on

whether EPA should make any
conforming regulatory changes to the
Guideline on Air Quality Modeling to
clarify and improve the PSD permit
procedures for non-Federal Class I areas.
The Guideline prescribes the air quality
models employed to estimate the air

quality impacts of proposed PSD
sources and is codified at 40 CFR part
51, Appendix W,

"E. Summary of the Principal Issues

To facilitate public input, EPA has
summarized the issues raised for
comment in this notice,

1. Scope of Rulemaking, What
regulatory changes should EPA consider
in this rulemaking beyond the PSD
programmatic revisions proposed in
EPA’s July 23, 1996 Federal Register
notice (61 FR 38250)7

2. Analogy to Federal Class I Area
Issues. To what extent should EPA draw
from the PSD permit review procedures
proposed for Federal Class | areas in the

. July 23, 1996 notice in considering rule
-changes for non-Federal Class 17
3. Permit Application Notification.
‘What effective, and efficient, measures
. should.EPA consider to ensure that
.States and Tribes with non-Federal
.. Class 1 areas receive adequate

information about proposed sources that
may adversely impact such areas?

4. Intergovernmental Coordination.
How can EPA facilitate '
intergovernmental consultation and
coordination during the permit review
process in a manner that helps avoid
intan?nvammemai disputes?

5. Identifying AQRVs. What guidance,
if any, should EPA provide about the
techrical support that should '
States and Tribes? " 000 2 8

6. Disseminating Information about
AQRVs. What methods should EPA
consider to ensure that States and Tribes
with AQRVs provide adequate, timely
information about their AQRVs to
permit applicants and permit agencies?

7. Responsibility to protect AQRY.
Should non-Federal land managers have
the same affirmative responsibility as
Federal land -managers to protect
AQRVs?

8. EPA Resolution of
Intergovernmental Disputes. Should
EPA specify the procedures, measures
and techniques that might be employed
in resolving intergovernmental permit
disputes under section 164{e} and, if so,
which of these might be appropriate?

9. Waiver of Class | Increments.
Should EPA explore in this rulemaking
EPA’s discretion to waive the Class |
increments for non-Federal Class I areas
in resolving permit disputes?

10. Dispute Resclution Procedures.
What rules, if any, should EPA consider
to govern the manner in which EPA will

accompany identification‘of AQRVs by

conduct resolution of intergovernmental

permit disputes under section 164{e)?
11. Incentive for Amicable
Intergovernmental Dispute Resolution.

How can EPA create incentives for

amicable resolution of
intergovernmental permit disputes?

12. Additional Clarifying Regulatory
Changes, What regulatory revisions are
necessary to clarify the distinction
between Federal and non-Federal Class
I areas?

13, Regulatory Flexibility Act. What
steps can EPA take in this rulemaking
to facilitate public participation by any
small entitles that may be adversely
affected and to mitigate any such
impacts?

14. Paperwork Reduction Act. What
steps can EPA take in this rulemaking
initiative to ensure that any
informational requirements are
necessary and of practical utility, and to
mirntimize the burden of any information
requirements? .

IV. Public Workshops

_EPA recognizes the complexities of
the issues surrounding the PSD permit
application process, EPA seeks input
from all interested members of the
public in formulating a reasonable,
workable approach to the PSD permit
review procedures for sources
potentially impacting non-Federal Class
I areas.

The preceding discussion has
attempted to identify some major issues
indeveloping an approach to this
rulemaking. However, these are only

- preliminary ideas that do not - :

‘necessarily exhaust all possible issues

and:approaches regarding the PSD ™
permit review process. EPA wishes to
engage in a public discussjon about the
PSD permit review process and intends
to hold public workshops that will
provide opportunity for interested
members of the public to address the
issues raised in this notice and suggest
additional approaches, )
The first of these public workshops
will be held in Phoenix, Arizona and in
Chicago, lllinois. A Federal Register
notice announcing specific dates, times,
and locations of these workshops will
be published at least 30 days prior to the
workshops. If there is public interest,
additional public workshops will be
announced in the Federal Register.

V. Additional Information
A. Public Docket

This rulemaking action involves
promulgation or revision of PSD
regulations. Thus, the rulemaking is
subject to the procedures in section
307(d} of the CAA, 42 1).5.C. Sec.
7607(d), in accordance with section
307(dy (1) (). The public docket for this
rulemaking action is A-96-53. The
docket is a file of information relied on
by EPA in the development of
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regulations. All written comments and
accompanying materials received in
response to this notice will be placed in
the public docket. The docket is
available for public review and copying
at EPA’s Air Docket, as indicated in the
ADDRESSES section at the beginning of
this document.

B. Executive Order (EQ) 12868

Section 3{f) of EO 12866 defines
“significant regulatory action” for
purposes of centralized regulatory
review by the Office of Management and
Budget (OMB) to mean any regulatory
action that is Hkely to result in a rule
that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivify, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or’
communities; '

{2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

A draft of this ANPR and associated
materials were reviewed by OMB prior
to publication. Information related to

“OMB’s review of this ANPR has been

placed in the public docket referenced
4t the beginning of this notice,
including: (1) Materials provided to
OMB in conjunction with OMB's review
of this ANPR; and (2} Materials that
identify substantive changes made
between the submittal of a draft ANPR
to OMB and this notice, and that
identify the changes that were made at
the suggestion or recommendation of
OMBR.

C. Regulatory Flexibility Act as
Amended by the Small Business
Regulatory Enforcernent Fairness Act of
1996

Under the RFA, 5 US.C. 601-612,
EPA must prepare an initial Regulatory
Flexibility Analyses to accompany
notices of proposed rulemaking that
assess the impact of proposed rules on
small entities. Small entities include
small businesses, small not-for-profit
enterprises and government entities
with jurisdiction over populations of
less than 50,000. However, the
requirement of preparing such analyses
is inapplicable if the Administrator
certifies that the rule will not, if
promulgated, have a significant
economic impact on a substantial

number of small entitles. 5 U.S.C.
605(b).

The regulatory revistons that are being
considered in this rulemaking initiative
would affect the PSD permit review
procedures for new major stationary
sources and major modifications to
existing major stationary sources. This
regulatory initiative is also intended to
clarify and improve the existing rules. It
is unclear at this stage of the rulemaking
process whether this rulemaking
initiative may have a significant adverse
impact on a substantial nurnber of small
entities. Nevertheless, EPA seeks public
comment on steps EPA can take in this
rulemaking to facilitate public
participation by any small entities that
may be adversely affected and to
mitigate any such impacts.

D. Paperwork Reduction Act

EPA requests public comments on
steps EPA can take inihis rulemaking
initiative to ensure that any
informational requirements are
necessary and of practical utility, and to

- minimize the burden of any information

requirements.

Dated: May 8, 1997.
Mary D). Nichols,
Assistant Administrator for Air and
Radiation.
[FR Doc. 97-12918 Filed 5-15--97; 8:45 am]
BHAING CODE 6560-50-P




Water

EPA WITHDRAWS ONEIDA AND LAC DU FLAMBEAU TAS APPROVALS
IN LIGHT OF ALLEGATIONS OF MISCONDUCT

By Paul G. Kent

On May 16, 1997, U.S. EPA Region 5 unilaterally withdrew the Clean Water Act TAS
approvals it had granted to the Lac du Flambeau Band and Oneida Tribe that had been the
subject of litigation brought by the State, local governments, landowners and trade associations
in federal court, ’Ifliis"dcvelépment cameafter a sarxes of Starﬂing revelations about improper
conduct and mismanagemex';t at EPA 'Régi@ 5 in the TAS decisionmaking process.

This remarkable chain of events began when the State objected to an unsigned, undated
document in these records entitled "Factual Analysis” which purported to set forth impacts of

non-Indians on waters within reservation boundaries. In response to these inquiries, EPA filed

sworn affidavits by the author of the document and legal counsel that the document had m fact,

: emtadatthenmeﬂaedeclsmwas made. That is where the matter ended until April 18, 1997,
when the EPA submitted a status report to the court indicating that it has "learned of allegations
to suggest that affidavits submitted by thé United States in this case may contain false
statements, "

Following this revelation, the federal court granted the State’s request to take depositions
and review EPA documents. Subsequently, seven key EPA employees including Regional
Administrator Val Adamkus, Water Division Administrator Jodi Traub and Region 5 Indian
Affairs Coordinator Casey Ambutas were deposed. Among some of the more significant
revelations from that discovery process were the following:

Diametrically opposed views between high ranking EPA officials (including
Mr. Ambutas and Ms. Traub) over whether the Factual Analysis existed at all at




the time the decision was made.

. An admission by the actual author of the Factual Analysis that the author’s
statements and affidavits and certifications filed with the court were false because
the author had materially altered the document after the decision was made.
Among other things, it was pointed out that the factual analysis which supposedly
was part of the January 1996 approval package contained maps with February
1996 revision dates.

. An inability of any person in the decision chain other than the author to vouch for
the authenticity of the actual factual analysis in the record in large part because
many people in the decision chain had not even reviewed the document.

. The wholesale failure of EPA to locate any file copy, routing copy or complete
record of the decision package showing the Factual Analysis as it existed when
the decision was made. Furthermore, there was no computer records of the
Factual Analysis which could be found with a January 1996 date.

. There appears to be a failure of EPA to promptly investigate serious ethical
allegations which were brought to Mr. Adamkus’ attention in February 1997 and
perhaps as early as June 1996. (As noted above, the matter was first brought to
the court’s attention on April 18, 1997).

In the wake of this discovery process, EPA withdrew the decisions, moved to dismiss the

lawsuits chg;_lr}_ﬁ_gg_ing__t_h?'Oma_ida‘az_;d'_Lac-_d_u_Fia.mbggu' TAS decisions andrequested that all of -

the d'isco.nvery. m'atér.ials' he plaééci iu.xde.rs permanent seai

The court denied the motion to seal the records and -;eleased the records by order dated
May 27, 1997. On May 30, 19§7, Judgé Crabb heard EPA’s motion to dismiss the Lac du
Flambeau case which was oppdsed by the State, local govemm.ents, trade associations and the
Tribes. Having expended the resources to fully brief the legal issues before the court, none of
the parties wanted to give EPA the opportunity to go back through the decisionmaking process
again only to have a separate challenge follow. The parties were concerned that since EPA has
not changed its legal or policy position nor done anything to correct the apparent internal

procedural problems that led to the current situation a dismissal will not address their underlying




issues that prompted the lawsuits. Judge Crabb took the motion under advisement. A more
extended briefing schedule on the motion to dismiss was ordered by Judge Clevert with respect

to the Oneida case which should be completed later this summer.
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Please respond to: Capitol Square Office

fune 3, 1997

HAND-DELIVERY

The Honorable Stephen L. Crocker
Magistrate Judge

U.S. District Court _

Western District of Wisconsin

120 N. Henry St.

P.0O. Box 432

Madison, WI 53703

Re:  Continuing Discovery in Oneida Litigation
Case Nos. 96-C-329, 96-C-521, 96-C-605

Dear Judge Crocker:

This letter is in response to EPA’s May 30, 1997 letter in which they provided
certain -additional ~documents but requested ‘other additional documents be

- withheld. "We believe that the documents produced illustrate why the remaining
documents should also be produced.

Without attempting to be melodramatic, I think it is fair to. say that the
documents disclosed in EPA’s most recent submission provide the “smoking
gun"” that we had long thought existed. Three e-mail messages with attachments
have been recovered from the restoration of backup tapes. These messages
include the following information:

. A 5/30/96, 8:16 a.m. e-mail from Claudia Johnson-Schultz to
Marc Radell providing an early draft of the Oneida Factual
Analysis with the notation "Here it is, at least the first nine
complete pages.* The first nine complete pages are significantly
different than the first nine pages of the Factual Analysis which
appears in the Record. Among other things, this 5/30/96 draft
does not even contain the title "Factual Analysis.”

A 5/30/96, 10:37 a.m. e-mail from Claudia Johnson-Schultz to
Marc Radell entitled, "Revision 2"
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A 5/31/96, 11:30 a.m. e-mail from Marc Radell to Claudia
Johnson-Schultz entitled, *Oneida Document” which for the first
time contains a heading using the term "Factual Analysis" and
reflects the format that is found in the Factual Analysis contained
in the Record,

These e-mail messages dirfécﬂy contradict the sworn testimony of at least three
EPA officials who testified that the Oneida Factual Analysis existed in January
1996. Attorney Radell testified:

Q. - -« My question is whether you saw the final drafts of the Factual
Analyses after you reviewed the electronic drafts.

A Oh, after I reviewed the electronic drafts. I saw them when I
reviewed the signoff package for the Regional Administrator.
[Emphasis Added.] :

'Radell Dep. at 41. See also, Id. at 43, 93, 109-110, 160-61 and 177.

Similarly, the Water Division Administrator, Ms. Traub, stated:

Q. What was in the [January 1996 approval] package that was
assembled for purposes of the Oneida approval sitting in front of
you?

A, What 1 specifically recall, I read this document [Exhibit 12].
There was a document called the Factual Analysis. There were
some other supporting documents. Again, these were all laying in
a stack on my table. [Emphasis Added.}

Traub Dep. at 38-39. See also, Id. at 44 and 188-89.

And of course, there were the numerous statements of Ms., Johnson-Schultz who
even after she admitted altering the document, stuck by her story that the
Factual Analysis had existed in January 1996. See, Johnson-Schultz Dep. at
153.




DEWITT
ROSS & STEVENS.

e P
iAw Ft R M

The Honorable Stephen L. Crocker
June 3, 1997
Page 3

These latest revelations are directly relevant to the future of the discovery
process and the issues before the Court in three respects. First, they confirm
that the Factual Analysis document in each of the records could not have
existed in January 1996, since it was not drafted until May 1996.

Second, these revelations also confirm that only the Factual Analysis was
created after the fact, The remaining documents that form the basis for EPA’s
decision — the Tribe’s application, the State’s response, Mr, Radell’s legal
analysis and the other materials in the record — are not implicated.

Third, whether the multiple false statements noted above constitute perjury,
conspiracy to obstruct justice or other federal crimes, they ciearly are
fraudulent acts which have resuited in a waiver of any possible attorney-client
privilege. As the Court noted in United States v. Weger, 709 ¥.2d 1151, 1156
(7th Cir. 1983):

R 'i;t_ij,si_iop.iidj__ﬁsé'-’}__iQt_e'_d that the attorney-client f-.prijv._ii-eg#_'-'_-*_s#iasf ot created to
shield clients from charges for fraudulent conduct, and a client who abuses
the attorney-client relationship waives the attorney-client privilege.

Therefore, we do not béiieve that there is any basis for 'EP-A’.S request that

additional 'dpcu_-men'ts should be afforded protection,

For the foregoing reasons, we believe that the remaining documents which EPA
seeks to withhold are relevant and are not subject to privilege. Therefore, we
would request as part of the ongoing discovery process in the Oneida litigation
that the documents be released.

Very truly yours,
DEWITT ROSS & STEVENS s.c,
Paul G. Kent

PGK:mys
Enclosure
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Toll-Free Legislative Hotline: 1 {800) 362-9472

§ DISTRICT OFFICE
M (715} 696-3513
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Legislative Ale
Class | Air Issue

CTo: Inferested Parties
From: State Representative Lorraine M. Seratt, 36" District
Date: May 19, 1997

As you can see from the enclosed memorandum to Department of Natural Resources
Secretary George Meyer from Marty Burkholder, DNR Air Management, the Environmental
Protection Agency is moving forward with formal Forest County Potawatomi Class | Air
Redesignation . Itis imperative that objections to the proposed redesigRalionse registered
as soon as possible.

Please send objections to:

_ Robert Miller, Section Chief L

- Permits and Grants Section, Air Programs Branch:
Region 5, Environmental Protection Agency

77 West Jackson Boulevard

Chicago, lllinois 60604

Phone number 312-353-0396 FAX 312-886-5824
Please send me a copy of any objections you may send to Mr. Miller.
Marty Burkholder can also be contacted regarding this issue at:

Marty Burkholder, Air Management Specialist

Bureau of Air Management, Wisconsin Department of Natural Resources
101 South Webster Street/AM 7, Post Office Box 7921

Madison, Wisconsin 53707

Fhone number 608-264-8855

Chair: Small Business and Economic Development Committee » Vice Chair: Mandates Committee

Member: Ways and Means Cornmittee » Children and Families Committee » Rural Afairs Committes
Special Commitiee on State and Federal Relations « Legislative Council « Governor's Council on Forestry
Council of State Government's, Midwest and Canada Relations Commitiea

Printed on recycled paper with soy based ink,




¥rom:  DNRVAX: :BURKHM "Marty Burkhelder, aM/7, WIDNR, 608-264-8855" 12-MAY-1597 16:20:1.
o MEYERG

GC: THETLD GARBEC SCOTTIM LUTZM JOHNSDL EAGANL BAUDHN, BURKHM
Subj: Potawatemi Class I 5
‘ Gaorge

I received the following informarien last Friday (5/9) from Beb Miller, EFa
Regiom 5. : . T

* The Advance Notice of Preposed Rulemaking (ANPR) is expected te be published %Tﬁ
in the federal register within about 1 to 2 weeks. The notice is ©o selicit CA&TVTT
comments on if there are enough concerns te warrant work on a new rule that S;}iiit
would address how PSD permits affecting tribal Class I areas are handled. Ytﬁ“ﬂ !

Tt is extremely important for EPA to receive as many comments as possible sa

they aze forced to work om a rule. I will notify these on my mailing list. I
have also officially notified EPA that Wisconsin would like to participate

in the rule workgroup or committee if ome is created. ”/Hkisig .{
A SR e _ 1
* Within'2.weeks o 1 month afrer the ANPR notice, EPA will notica tha B e
- - Porawatom! Class I public hsaring. The netice period will be a minimum of 16 .;%Tj f JA ;

© Gays. It appeers that there will be 2 hearings, one in Crandon and ome in ’
Rhinelander, although a final decision on the rumher of hearings has not been , JLf

~made. Again, I will notify these on my mailing list. Mibba“ifﬁb'
* EPA would like to conduct a meeting sometime during the time period between .
the two notices (ANPR and publie hearing) with permit-type folks from the VA T
depaxrtment, Michigan, Potawatemi, EPA &nd stakeholders. This meetving would be U ﬁ
by invitation only and would inmclude approx. 20 participants. The purpose? b;lé , @j

To establish procedures for issuing PSD permits in the event the Potawatomi s

reservation receives Class I approval. Also, they feel a meeting would help ﬁ

. diffuse the situation bafore the public hearirgs. At the present time, the @_ﬁﬂﬁbeﬁ
- department is working on cne PSD permit located within 100 km of the

reservation (foundry located in Shawano).

1
- QUESTION #1: Do we want to partiecipate in the meeting? I need ro inform EFA. y[(vgg{;j
E.ﬁcnft'thinkgtﬁsﬂméeting-?buldjaécomplish very much. However, 1f we don’t [
“'participate, it may appear theidepzrtment is not being cooperative in dealing ﬁijzzjhﬁn
~with the Class I issue. I have discussed this with Chris Spooner (Gevernor's /

office). Chris feels we should formally object to this type of meeting since it f
o would ocecur before final Class I approval, /ﬂ{k}pﬂjyif

_ ADDITIONAL INFORMATION: EPA has mot responded to the Governors’ last letter . _ i
{February 6, 1997) and don’t appear to be in a hurry te do so. If and when they
do respond, it will most likely not include information on the dispute
resolution process as was requested in the letter. EPA wants To keep the
process open and are waiting for the states to say when they would like to
start-up dispute resolutien. Dispute negotiations could lact for some length

of time provided the Potawatsmi agree to participate (there would be meetings
just to establish groundrules, schedules and meeting places). Michigan had
concerns that participating in dispute resolution could limit a lawsuit later
on. Arizona i1s claiming that EPA failed during their dispute negotiatiens
because the agency did net offer a settlement to the dispute but simply ruled
in favor of the tribe.

EPA has not attempted to schedule a meeting between the Gevernors and
Brovmer. .

QUESTION #2: Any thoughts regarding if we should request start-up of
dispute resolution? Chris Spooner would like your epinion. As I mentioned

‘earlier, dispute resolution could be lang;hy, al?hough I dQn‘F k?ow 1f EPa
vould put the hearings/redasignation on hold during the negotiacions.

- Marrvy




-};;_Tﬁs ‘approvals: _ : L
S federal court and ‘were assigned to ‘Judge C. N. Clevert. One case

TESTIMONY OF ASSISTANT ATTORNEY GENERAL THOMAS L. DOSCH
TO THE ASSEMBLY ENVIRONMENT COMMITTEE
REGARDING EPA DECISIONS TO WITHDRAW TAS AS AUTHORITY

S June 4, 19597

TAS'Program'Backgrouné

In 1987 Congress amended the Clean Water Act to include a
"Treatment-As-A-State" provision, authorizing EPA. to treat
qualifying Indian tribes as "states” for purposes of various CWA
programs. 33 USC § 1377(e). For a tribe to qualify, EPA must
conclude that the tribe possesses "the requisite authority" -
inherent sovereignty - to manage the water resources within the
regervation. 54 F.R. 39 101 {1989) '

In. 1ate (9 29 95) 1995 : and early 1996 EPA approved
applications from four wlsccnsln Indian Tribes for TAS authorlty to
establish water qualxty‘standards on their reservations: Mole Lake'
(Sokaogon) ;  Menominee, ‘Oneida and Lac du Flambeau. The practical
effect would be to authorize tribal regulatxon - 1nstead of ‘state
regulation - of non-members on the reservation, and to give the
tribes potential veto authority over upstream, off-regervation
permits for activities which might violate the tribe’'s on-
regervation water quality standards.

The Lawsuits

In early 1996 we filed lawsuits challenging all 4 ofvEPA’
h ases were filed in. the Eastern stri

was filed in the Western district court and was assigned to Judge
Barbara Crabb. Two related case challenging the Oneida . TAS
approval were also filed by local: munlcmpalltles_and ‘business .
-gx@ups and Judg@ Clevert 15 handllng them R

Our prlmary argument in all th@s& cases is that these are.
Wlscan81n waters, under the law’s "Equal Footlng Doctrine, " and not
tribal waters. Because in our view Wisconsin’s c¢itizens, and not
the tribes, have authorlty over these waters, the tribes do not and
cannot meet the requirements for TAS authorlty' under the TAS
provision.

As in all "judicial review" actions, the EPA thereafter had to
file the administrative record.upon which its decisions were based.
We believed that the records in 3 of the cases - Oneida, Menominee,
and Lac du Flambeau - contained documents - the agency’s "Factual
Analyses" - which looked as theugh they might have been created
after the fact of the agency’s decision. EPA, however, filed
supplemental affidavits swearing to the authenticity of these
findings, so we and the court dropped the matter.

On April 18, 1597, after all the cases were completely briefed
on the merits, EPA’'s lawyer informed the court that several high




level EPA employees had alleged that these documents had in fact
been created after EPA was sued by Wisconsin. The court then
required EPA to search all its papers files and computer backup
records, and authorized Wisconsin to take depositions of EPA
officials. That "discovery" process has produced evidence which,
in our view, shows that none of the challenged Factual Analyses
were in existence at the time EPA made its TAS decisions.

EPA Decision To Withdraw Tribal Authority.

On May 16, 1997, two days after the last of these depositions,
EPA unilaterally - without the Tribes’ concurrence - withdrew its
approval of the Oneida and Lac du Flambeau TAS decisions. (The

Menominee Tribe had asked to withdraw its application on March .11,
1996, and EPA granted that request three days later). EPA did not -
withdraw the Mole Lake/Sokaogon approval  (relating to a small -
reservation with no non-member lands). = EPA then moved to dismiss .

our:- lawsuits - and those of privdte parties - relating to the
Oneida and'Lac du Flambeau TAS approvals - on the ground that the
controversy had become moot. It did not move to dismiss the Mole
Lake case.

We have opposed dismissal under a judicial doctrine providing‘

that a case involving a controversy which is likely to recur is not
moot and should not be dismissed. The legal issues which would
arise the next time around have already been extensively briefed
and should be decided by the courts now. Those issues include:

1. Whose waters are these? _ |
- clearly. establishes that, -under the “"Equal Footing
Doctrine® all waters within this state, including those
within the exterior boundaries of Wisconsin’s Indian
reservations, are public .waters, and not resources
subject to tribal jurisdiction . o

2. Can the tribes can have regulatory jurisdiction over

non-members within "open areas" of reservations, like
those on the Oneida and Lac du Flambeau reservations?

The issues do not include who will do a better job of protecting
the water - but simply who is the resource manager. Assume both
sides want clean water (and both are subject to the same political
and economic pressures).




What's Next?

EPA has clearly indicated a willingness to start over
immediately (See Adamkus’ letter in which EPA invites tribes to
reapply for TAS status on the basis of their old applications).
But it is unclear whether tribes will do so:

1. The Lac¢ du Flambeau attorney said in court last
Friday that there is less than 50% chance that Band will

reapply.

2. The Oneida Nation has hinted that it may challenge
EPA’s authority to withdraw the TAS approval.

3. It's a high risk proposition for the tribes - they
may get a court ruling Sayingjthey¢don't_own:the-watars,

a'ruling which they need not force:

4., The  future of the EPA's TAS program has ‘also ‘been

seriously undermined by an April 28, 1997 decigion handed
down by the United States Supreme Court in Strate v. A-1
Contractorsg. The Court in Strate made clear that that
exception to the general rule against tribal regulatory
authority over non-members is an extremely narrow one,
even where the nonmember activities "surely jeopardize
the safety of tribal members." This undermines one of
the primary assumptions of EPA’s TAS program. It may be
that EPA will decide that it.cannot proceed to approve
future TAS applications without Congressional amendment

_©of the statute.

If Judge Clevert and Judge Crabb judges deny EPA’s motions to
dismiss, the courts may rule on all of our arguments. If the
judges grant dismissal, only the Mole Lake (Sokaogon) case will be
decided. A favorable.decision_on_our_"Equal'Footing“”dﬁctrine.in
that case alone, however, 'argument might foreclose any Ffuture
applications under the present TAS statute.  If the three other
cases are dismissed, we may have to wait months or years, before
being able to raise the issue of tribal authority in "open areas"
like those found on the Oneida, Lac du Flambeau and some parts of
the Menominee reservations.




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

'?: b
-2 REGION 5
: WL & 77 WEST JACKSON BOULEVARD
%, & CHICAGO, IL  60604-3590
% ppone®

AEPLY TO THE ATTENTION OF:

{AR~18J)

Marc Duff, State Representative
State Capitol

F.O. Box 8352

Madison, Wisconsin 53708-8952

Dear Mr. Duff:

Thank you for your May 22, 1997, ‘letter ‘concerning the proposed Forest
County Potawatomi (FCP) Prevention of Significant Deterioration {(PSD)
Class I redesignation request. As you know, on June 29, 1995, the
United States Environmental Protection Agency (USEPA} proposed for
public comment approval of the FCP redesignation. We will treat your
letter as an official “comment” on this proposal, and we will consider
it in making a final decision on the redesignation request. We will
also address it in our final rulemaking “response to comments” .
Notification of public hearings on this proposal will be published
soon in the FEDERAL REGISTER. We currently intend to hold these
hearings later this summer.

jsOn a. szmllar mater, we have: enclosed a copy of a FEDERAL REQISTEE
notice giving an advance notice of proposed r&lemaklng ‘for permit
review procedures for sources that may adversely affect air quality in
non-federal class I areas. This notice requests early public input on
the preliminary issues in clarifying the PSD permit review procedures
for new and modified major stationary sources that may have an adverse
affect on the air guality of these non-Federal Class I areas, such as
the proposed FCP Class I area.

Thank you for your concern with this issue. If you have any further
questions or comments, please contact Benjamin Giwojna at
{312) B88eé-0247.

Sincerely vours,

/ Al 1 -
¢5%§§ égf}ﬁqﬁuw%mW
Rcbert Miller, Chief
Permits and Grants Section

Enclosure

Recycled/Hecyclabile « Printed with Vegelable Of Based Inks on 100% Recydled Paper {40% Postconsumer)




TREATMENT AS A STATE PROCESS

WISCONSIN ISSUES

b Bt

In 1987, Amendments to the Clean Water Act authorized the Environmental Protection Agency to grant
Native American Tribes "treatment as a state" status (TAS status) for various provisions of the CWA
provided the tribes meeting certain criteria.

TAS status is evaluated on a tribe by tribe basis and may be granted to a tribe that;

is federally recognized;

has a governing body carrying out substantial governmental duties and powers;

has sufficient authority to regulate the water resources to be regulated;

is reasonably expected to be capable of performing the functions required by the water quality standards
program.

:P?»UJMM

Tribes meeting all the criteria and achieving TAS status may be granted authority to administer all or portions
of the CWA that the EPA traditionally delegates to states. Three such portions include authority:

1. to set water quality standards under Section 303;
2. to issue water guality certifications under Section 401;
3. to grant pennits under Section 402.

Delegation under Sections 363, 401 and 402 of the CWA means that tribes will be allowed to establish
independent water quality standards, issue independent water quality certifications and grant independent
permits. In the absence of a tribal permitting program delegated under the CWA, the tribe’s water gquality
- standards would be mcmrperaieci into water. d1scharge penmts 1ssued by the EPA or, the Departmem of Natural
_'Reseurces (DNR) B T L 5 T

If granted TAS status, the exercise of tribal authority would also have off-reservation/non-Indian impacts on:

I. Water quality standards for areas upstream which may require revision to accommeodate downstream
tribal standards.

2. Water permits upstream, should the tribe object to the permits on the grounds they believe the permits
will interfere with attainment of tribal standards.

3. Wisconsin’s integrated approach to environmental management by creating nultiple, autonomous and
diverse jurisdictions and standards.




In Wisconsin

Four tribes have been granted TAS status for purposes of establishing Section 303 Water Quality
Standards under the Clean Water Act and are developing their own water quality standards,

These tribes include:

the Mole Lake Band of the Lake Superior Chippewa, Sokaogon Chippewa Community,
the Menominee Indian Tribe of Wisconsin,

the Oneida Tribe of Indians of Wisconsin,

the Lac du Flambeau Band of the Lake Superior Chippewa.

. * 5 »

All four tribal applications were approved by the EPA Region V office,

Wisconsin Governor Tommy Thompson and the Wisconsin DNR reviewed the tribes® request for CWA
authority and zdentified a series of objections. On behalf of the state, the DNR filed objections to each of
the tribe’s applacatmns with the EPA ' .

These ﬁb}ectzons are based on legal: and impact concerns and include:

1. The state, not tribes, holds authority over submerged lands and navigable water bodies under the Equal
Footing and Public Trust Doctrines.

2. A number of the reservations have substantial non-Indian populations. Federal case law indicates that
iribes, under these circumstances, cannot legally assert jurisdiction on land owned by non-Indians.

3. Permitting tribes o establish independent water quality standards will fragment Wisconsin's integrated
environmental management and infringe on its ability to manage consistently throughout the state.

; :The State of Wxsconsm has fiied suits agamst the Envzmnmeutal meectmn Agen{:y i Federal I)lstnct

" iCourt, on EPA’s four TAS decisions: The State has also appealed the EPA:approval of the Mole. Lake

and Oneida ordinances, which established the tribal water quality standards. In March of 1997, the
Menominee Tribe withdrew its application for TAS status. Briefing is near completion in the remaining
¢ases, _

The state’s immediate concern is not with resource protection, although this could change in the future. All of
the involved tribes have enacted or are proposing ordinances which reflect their traditional concerns with
resource protection. The state’s concern is based on the loss of its jurisdiction, the impact on non-Indians who
become subject to a government in which they have no representation and incompatibility of the tribal
ordinances with the state’s systern.




END

END




ASSEMBLY CHIEF CLERK 'S OFFICE

Suite 402, One East Main Street

DATE: April 28, 1997

TO: Committee on Environment
Representative Duff; Room 306 North

FROM: Charles R. Sanders
Assembly Chief Clerk

SUBJECT:  Referral of DNR and DOA Reports (3/17/97 & 3/31/97)

In accordance with one of the following Sections of the Wisconsin Statutes, the Chief Clerk, as directed
by the Speaker, is hereby referring the following Reportsto your committee. Unless otherwise stated in the
statutes, these reports-are for your information only and no further action is reqmred The recelpt of these
reports by the Chief Clerk, in addition to-all reports —even those not required to be referred — are printed
in the Assembly Journal for the information of the membership. - Extra copies of these reports can be
obtained from the agency Questions should be directed to Jeffrey Renk at 266-5550.

ss. I3, 1 72 e ,State Agengz Rggort B

(2). “Nomimstandmg any other law, any agency whichis reqmred by statute, to submlt a report to the ieg:s~
lature shall submit the report to the chief clerk of each house of the 3egisiature The'chief clerks shall publish -
notice of receipt of the report in the journals of the respective houses. The chief clerks shall also periodically
provnde a list of the agency reports received to the members of the respective houses. Members may obtain
copies of the reports by checking those reports on the list that they wish to receive and returning the list to the
chief clerk. The speaker of the assembly or the pres:dent of the senate may direct the chief clerk to
distribute copies of any of the reports to all: members of tbe house, speclf' ed standmg cﬂmmittees in

that house or other persons.”
| OR

s, 13.172 — State Agency Reports

(3) “Noththstandmg anyother law, any agency which is required, by statute, to submita repor't to the speak-
er of the assembly or the president of the senate; to appropriate standing committees of the legislature, as
determined by the speaker or president; to any specified standing committee except the joint commitiee on
finance; to standing committees with specified subject matter jurisdiction; or 16 standing committees with
specified subject matter jurisdiction, as determined by the speaker or president, shall submit the report to the
chief clerk of each house of the legislature. The chief clerks shall publish notice of receipt of the report in the
journals of the respective houses. The chief clerks of the assembly and the senate shall also notify the
speaker and president, respectively, that the report has been received and shall distribute the report
to standing committees in that house or other persons, as directed by the speaker or president.”




CLEAN WATER FUNG PROGRAM
__B!ENN!AL FINANCE PLAN REVISIONS
March 1987

Department of Natural Resources
“Bureau of Communily Financial Assistance

Department of Administration
Capital Finance Office

cam'eé_s.jo THE CLEAN WATER FUND PROGRAM IN THE GOVERNOR'S BUDGET

. The Govemors budget creates the Environmental Improvement Fund which includes the Clean Water
‘Fund Program; the Safe Bnnkmg Water Loan Program and the Land’ ‘Recycling Loan Program. The
Clean Water Fund ngram means the program admlmstered under S. 281.58, wﬁh fi nancaai
.managameni prav:ded under s 281 59 : ke -

. For the 1997 99 Btennium nonpomt soufs:e and siofm water pollution needs are estsmatad to total
$20.4 million. The Governor’s budget proposes tfundmg nonpoint source and stormwater pollution
““projects at-65% ‘of market rate. This change in interest rate will resuit in a reduction of preseni value
_ --"subs:ciy from 83.5 million to 82.4 miliion. : _ _

. "'Attachment Alsa summary of program authority ievets and ﬁnanc;at assumptmns preposecf in the Governor’s
_budget It lists the general obligation bonding authority, revenue bendmg auihorzty, present value subsudy,
project iypes and mieresi rates for FY 98 and FY 88. e,




STATE OF WISCONSIN

DEPARTMENT OF ADMINISTRATION
101 East Wilson Sireet, Madison, Wisconsin

Mailing Address:

Post Office Box 7864
Madison, WI 53707-7864
TOMMY €. THOMPSON
GOVERNOR

MARK D. BUGHER
SECRETARY

March 31, 1997

Mr. Donald J. Schneider, Chief Clerk
Wisconsin Senate

One East Main, Suite 402

P.O. Box 7882

Madison, WI 54707-7882

Mr. Thomas Melvin, Chief Clerk
Wisconsin Assemnbly

One East Main, Suite 402

P.O. Box 8952

Madison, W1 54707-8952

Dear Mr. Schneider and Mr. Melvi;if '

As required by 5. 16.045(5), T am S'ﬁbmiﬁing the fifth Wisconsin Gasohol and Alternative Fuel Use Report for
distribution to the appropriate standing committees.

Should you or legislative members _:have q;_ie"st_iﬁ)'x_;s, pléasé-tdﬁtﬁ& the Division of Energy and Intergovernmental
Relations, Nathaniel E: 'Robinsan;-Admimstr_ator, at 608/266-7257.

Sincerely,

Mark D. her
Secretary

Enclosure

cc:  Nathaniel E. Robinson, Administrator
Division of Eneirgy and Intergovernmental Relations




INTRODUCTION -

As required by s. 16.045 (5) {(Attachment 1y -the Department of
Administration (DDA} is submitting this Wisconsin Gasohol and
Alternative Fuel Use Report. EERE R I USRS TRV DR E TR 5

Since the passage in 1994 of g, 16.045 {5}, “stdte government has
dramatically increased its purchases of gasoline® blended with
ethanol ‘to -over: .8l. percent tincluding reformulated gasoline. using
ethanol as the oxygenate} . = :w 7.0 wf w0 o

- 'Sﬂt::é'té':éév.e_ﬁiméhfé. Gasohol Usage
. _{Mifiigps of'__(;a{lgn%)' . .

A5

1995 1996 1997 . .

State government:-and -other fleet 'oye_a:_ators's-alsé"_purczhaé&d- ‘minoxr
amounts- of. . .propahe,. compressed:naturaligas and ethancl (for ‘use
as..an . E-85  fuel). to fuel: their " small’ but growing - fleets of
alternative  fueled wehicles. - For the state as a ‘whole,  ethanol
uge in gaschol and reformulated gasoline {RFQ} has in.;:ﬁeéiéé‘- “From
13.3 million gallons in 1994 to over 56.7 million gallons in 1996,

| STATE FLEET GASOHOL ACQUISITION AND DISTRIBUTION -

1994: .. 5. .716.045 .(5)) -enacted in. April 1994;  reguired  state
agencies, to the extent feasible, to purchase and use gaschol or -
alternative fuels in the state fleet.. On June-7, 13994, DOA:sent a
detter :to- ‘the . vendors  supplying: ‘motor | fusl to “State -agencies
requesting. “that-all unleaded gasoline now beging deliversed to’ the
State -of: Wisconsin agencies ‘under contract # RFB 27081 -AS " 'be
converted: to:gasohol -in-accordance with s. 16.045 "(5) enacted ‘on
April-18,..1894 and-published May 2, '1994% " BAs-a result ‘of DOA's
action -over - 235,000 gallons of ‘gasohol were''delivered ‘to ‘state
facizitiﬁs in1994. . TR, ERS TR RN S i L e e
1995:; Of the 1,529,745 gallons of gasoline contracted by the
state-for delivery in calenday year 1295, 1,236,015 (80.8 ‘percent)
were for gasohol (Attachment 2):. : R : N

* f}z fkis.:.feport, ;g&,so!ine refers to leaded, unleaded, reformulated and gasohol. Gasohol refeérs to
a blend of 90 percent conventional (leaded and unleaded but not reformulated) gasoline with 10
percent ethanol.




Other state agencies with vehicle fleets will encourage their
amgloyeESxtonpurchase_gasaho}ﬂwhen refueling staté vehitles at
LgasélinemstationSathrough agency news letters; memos and meéetings.

Em@loyees_willybe:encourageﬁ_to.purchaseagaSohoi'fcrftheir-éwn-
vehicle when they are on state business%and-b@ing-reimbursed'for
miles traveled. R R T L e B R s

STATE WIDE ALTERNATIVE FUEL USE

«For 1995 rand-.1996," the Wisconsin Department :of Revenue’s - (DOR)
.estimates .of the :liguid propane gas:(LPG};“equivaient'galloﬂs-of
compressed . natural 9as=and.athanol-sold-for“matorifu&lﬁu§a~in
Wisconsin are i:shown . -in theﬁtableubelow:- ‘However,. tﬁéGEChanol
velumes collected by -:DOR reflect only the rethansl brought' into
Wisconsin From Archer Daniels. Midland:(ADM) . - o RS

| WISCONSIN ALTERWATIVE WOTOR Fori GomsmmTion "

- ... Source: Wisconsin Department of Revenue

Fuel' = 1995 -~ 77996 " Percent |
Pt Ga!!Qns'_.:_.'c‘.}.'?’”?"ﬁ Change .

- ONG . 384 . 318 ..128% .
~Ethanol - . 31742 50,183 . 58.0% .

‘and 1996, respecti

Prior ‘to 1995, ethanol waé.primariky-used'to'maké”éasohci'(cﬁé
part ethanoland nine parts-gasoliney. Vﬂdﬁevéf;~starting"danﬁé#y
L, 1995, the federal "gavetnmentffmanaateaj-ﬁhatffrefbrmﬁlatéd
‘gasoline (RFG) be sold in;Six_gsﬁntiésginJsouthéasﬁarﬁ“Wiﬁ&qﬁsin

- {Kenosha, . Milwaukee, Ozaukee, Racinéy'Washingtén and Waukesha) .
Reformulated .gasoline requires an-cxygeﬁaﬁe*whibﬁ*éan*beCSﬂgﬁiieé
by_methyl?teftiaxynbutylW&therﬁfﬂmBE};mﬁthYl“tériiaf§“bﬁﬁyl'éﬁ ér
(ETBE) or ethamol.. . . . . . ooor SSFELaTy butyl ethe

MTBE: contains:no ethanol.-ﬁETBE~contains‘approx1matély*5.4 percent
ethanol. : In 1995, ethanol baséd RFG contained 10 percent “etharol
in-the winter and 7.4 percent ethanol’in tha summer (May 1 through
September 15). However, in 1996 ethanol based RFG could contain
10 percent ethancl throughout the entire year.

In 1986, for Wisconsin; - the ‘RFS ethanol blend ‘was 10 percent for
all - marketers through' July.  Howéver, for ‘economic ‘reasons *in
August.-and-:September some of the RFG‘'ethancl 'blend  marketed in
Wisconsin. was -reduced to 7.7 ‘pércent. - Prom* Octobe?” through
December, the.ethanol blend fo¥r mosEt RPG mérkétéd*in=wiacohsiﬁ was
reduced to 5.7 percent becatse of ‘the ‘increased cost of ethanol.




In 1598, the University of Wisconsin--Milwaukee anticipates
converting its entire fleet of 70 vehicles to alternative fuel.
The fuel used will primarily be CNG, along with a few E-85
vehicles.

Attachment 13 provides additional information on state actions to
encourage the use of alternative fueled vehicles in Wisconsin,

Committee members with questions are encouraged to contact
Nathaniel E. Robinson, Administrator, Division of Energy and
Intergovernmental Relations (608) 265-7257.

File: @:/James/Gasoline/R-Gasohol/97/Al-Fulrs
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. ANACT 10 create 16.045 and 100.265
" usage. information conesming. wchul and aiternai

ATTACHMENT 1

1993 Assembly BIN (79

af ths: s:amu:s.

__-_-B:teﬁi‘enzms: Mﬂ'ﬁ 1871994

refating to enco gemmto

uel refiiel

native fueis by thc :state, and. use of gasanoi md_aitcmamc f'uc.s’:n szatchwned and: smz-imcd vehicles.

?Tze ptapie of the siate of Wucaum represmred in .ren; :

. are and assemily, do enact as follows:

SEC'TIGN . 16.045 of thc statutes is created to
read: ¢

16.045 Storage and use nf gmhoi and aiternative
fueis. (1) In this sestion: -

{a) “Agmcv means an offics, department. inde-
pemdcm agency, institution of h:gn:-' education, asso-
clation, society or other body in state government
created or aumonzed tobe mxuf by the cunsnmnf.m

‘Iegxsiﬁsa
231, 232, 234 or 235.

(b) “Alternative fuel™ means any of the following
fuels the use of whu:n the- degmmnmt of ‘natural

resourcss finds wouid Improve :3ir quality as com-

pamd to zhc use of gasnimc ar pe:mie::m—baaed dmei

,.,
- -g
L] 1)

' on—d:esei fn:l
Methanol.
Ethanol.

Nawral gas.
Propane.
Hydrogen.
Coal<gerved liquid,
E‘ccmc:w

Sm Solar =nergy.

9. Fuel derived from biclogicu material,

10, Any other fuei sxoept zasohol that the depart-
ment of natural resourcs=s finds to be composed sub-
stantiaily of material sther than petrojsum, the use of
which wouid vield substantial environmental henefis,

{€) "Bio~diese! fuei™ means fuel derived from sov-
bean oil with giveerine exiraciad from the oil. sither in

’-J

+

b

I N R

pnre ch or mixad in anv combination with pEo-
leum-based diese! fuel,

{d) “Gasonol” means any motor fusi ccmz.z:ung at
least 10% aicohol the use of which the department of
natural resourcss {inds wouid improve air quality as

comparsd 1o the use of gasoline or petroieum-based
diesel fuei, :

@ " The: dcnarunmt shail, - ‘whenever ambie.
require agenectes 1o store no motor fuel excent gasonol
or alternative fuel in facilities maintained by the agen- .

©gies for the storage of fuel for and the. mfuc!xng:ﬁoi' S

corpmated by 2 . e s:ztemad or state-leased v nicies. This subsection
“courts. but ot m::iudmg an auzhomv created inen.

does not :mhcm"- sonstruction or operaton of such
t‘mnﬁ. :

{3) “The d:mnmmt shall, 5y the most economical

- -TRedns feasible, piack .3 copy of ‘the curremt list'of
_mhci and . alfernative  fusl refueling  facilities

received from the departmentof agricuiturs, wadeand

-consumer protection under 5. 100.265 in sach state-
'Icased motor vehicle that is' stored’ on state’ mpery

for more than' 7 davs and in each state-ovwmed motor
vehicle, The department shail aiso make r=asonable
efforts o inform state officers and empicyes whose
responsibilities make them | likely to be uming motor
chxc.es in connesion mm staie zsm;znm of the =xise
tener and sontents of the list maintained under s.

100,263 and of any revisions thersto. The departnent
may distribuee the list or information rea:mg o the
list-with salary pavments or =xpense reimbursements
to state officers and =mpioves.

(4} The departmen: shall require all state sminioves
to utilize gasonol or aiternative fust for the operaticn
of all state-owned or state-lcased motor venicles
whenever such utiiization is feasibie,

{5) The degarnment shall encourage distribution of
gasohol and aiternative fueis and usage of gasonol and

* Sccmon 991,11, WrscOnem §7a FUTRS 199192 Effecrive dute of sems, - TEveTY 35 23t every DOrION Of an 20T =nacted by the eesiature over

the governor's paral vete winthh doas not cxormiv orescribe the

e when ot takes eiTeey snasd taxe oTert an ne dav after 1z gate of

pubtication as demignaed” v (he secreiary of saie [the date of puoiicingn mav vt e moare than 3 working Javs after ‘he date of

CNACTIMent ],
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BUDGET BILL SEcCTION 97

s. 15.107 (16) (e) and, if so, a recommendation as to whether any structural
modifications should be made to the council's functions or to the state’s land use
programs.

SecTioN 98. 16.03 (3) of the statutes is amended to read:

16.03 (3) Rerort. The interagency coordinating council shall report at least

twice annually to the board on heaith care information in the office-of-the

commissioner-of i insuranece department of health and famliy services, concerning the

counczi s actiwtles under this section

SEC’TI_{)N-.QS.&B.OZIS (5) of the statutes is amended to read:

16.045 (5) The department shall encourage distribution of gasohol and
alternative fuels and usage of gasohol and alternative fuels by officers and employes
who use personal motor vehicles on state business and by residents of this state

generaily T he department shali repart to the approprlate standmg commlttees

. | under 5.1 3. } 72 (3) cancerning dlstrzbutzon and usage of gasohol and altematwe fuels':: (e

in this state, no later than January 1 and-July-1 April 30 of each year.

SECTION 100. 16.08 of the statutes is created to read:

36.08 Eﬁvimnmental science council. (1) In this section:

(@) “Agency” means any office, department, agency, institution of higher
education, association, society or other body in state government created or
authorized to be created by the constitution or any law which is entitled to expend
moneys appropriated by law, including the legislature and the courts.

(b) “Authority” means an authority created under ch. 231, 232, 233, 234 or 235.

(2) At the request of the governor or the secretary of a state department, the

environmental science council shall do any of the following:




Attachment 2

==zisoo . TYPE OF GASOLINE DELIVERIES CONTRACTED BY THE STATEIN 1995

Gasoline 1998 16885 1985

Type Contract Percent Initial Bid
Volumes of Total Request
Gasohol

........... Qallons) o Galens)
Gasoho! 1,236,015 80.8% 1,343,915 L
Unleaded 155,700 10.2% o
Regular 30,030 2.0%
RFG * 108,000 7.1%

‘w__u*m___“*m___mm”__-umm__u*m-_u*w@_-y”m_-“mmgh_gawn-uuwm__wu—.

Surn 1,629,745 100.0% 1,343,915

Initially, the state requested bids on 1 343,915 gallons of gasohol {87.9% of total bid}.
However, o 107,900 gallons, there were no vendor bids to deliver g asohol. ~ . ..
These gallons were rebid for delivery of unleaded {107,500 gallons) or regular’

(400 gallons) gasoline.” T '

" RFQ s reformulated gasoline. Federal law requires its sale in southeastern Wisconsin. -
Most RFG sold in Wisconsin contains ethanol. T S

:w—_w“wu—_m“”m-—uﬁm-—Md‘-w:—-““wﬂn———t“wm-—m“m——‘&—l—m-——m-ﬂbwm——n“#mu—--&qmm--

Revised .by Division of Energy and Intergovernmental Relations. on December 27, 1995

........ - -TYPE OF GASOLINE DELIVERIES CONTRACTED BY THE STATEIN 1996 "
Gasai;ne 1996 1998 1 996 . RS
 Type " Contract” * Percent Inifial Bid '
Volumes of Total Reguest
' Gasahos_
e MGelons)__MGallens) o
Gasohol - 1,371,100  84.3% 1,373,100
Unleaded - 1 39,800 . 8,6%
Regular © 7,080 0.4%
RFG 108,500 6.7%
Surn 1,626,450 100.0% 1,373,100

~ww"—‘—k&wm--u*m_--n&wm—_u*m—-wﬁm-‘uﬁumv_-wd&m'——-&d&m_-—&"m——lﬂu“m—-“*m—-

initially, the state requested bids on 1 373,100 gallons of gasoho! (84.4% of total bid).
However, on 2,000 galions, there were no vendor bids to deliver gasohol.
These galions were rabid for delivery of unieaded gasoline,

* RFG is reformulated gasoline. Federal law requires its sale in southeastern Wisconsin.
Most RFG sold in Wisconsin contains ethanol.

»—......-.-.....m.——-m.‘m_——.u.......——-wwmm——w-u.m_—--....—_—u«.a—-....--.-.w-..—uu"_—um..m—uu”m—uu..w

Prepared by Division of Energy and intergovernmental Relations on June 17, 19986,
-




Attachment 3

Wisconsin Clean Cities
Southeast Area

. Cifies 1997
Wisconsin Clean Cities -
Seutheast Area
1-888-4-WCCSEA
A guide book

_ to refueling

your alternative
~ fuel vehicle
in Wisconsin

Wisconsin Clean Cities
P.O. Box 7867
Madison, WI 53707




Notes

Refuelxng your
Altematwe Fuel.:
~Vehiclein -
Wlscensm

' Wisconsin Clean Cities
PO, Box 7867 . .. .
___.Madisen, WI 537{)7

'I‘ins i:stmg is based an
_-.mformatmn gathered as of :

_ December, 1996, and to the
best of our knowledge is .
wxnprehenswe and correct
Due to changing market
demands, this list may be
incomplete at anytime. It is
best to ask the attendant at the
fueling station what fypes of
alternative fuels are currently
available,




i StepN Ga PRI P
5445 West Umvers:ty Avenue sy
2 Madison, WI 53705

T 608-238-0200 0

Ethanol (E—S&) Refuehng
Sites )

_ * E-85 can only be used in vehicles
 that are manufactured to run on 85%
~ ethanol :

Madison

E Open 24 hours

'DOA Fleet Service Center
201 8. Dickinson St.
- Madison WI, 53?_0_4 o

. B0R-266-9855

7:00am - 5:30pm M-F

. Milwaukee
i _Mﬂwaukee DOT Servme Center '_

. ~1150'N. Alois Street

: Mﬂwaukee Wi 532@8
A14-T74-5917.
" * Call Ahead

- 28 -

Protect;cn Agency (EPA)

__ requxrements Instead “clean fuel” _veiucles are .

U Low Bnu'ssm Vemcze (LEV)"standard sethy

'modei-yaar 1998 by managers of: eﬁ'ected ﬂeets

CLEAN AIR ACT. AMENDMENTS
OF 199{)

The primary goal of the Clean Air Act

.- Amendments of 1990 is.to:improve air quality

through increased use.of. alternative fuels. Under
the Amendments, cities must meet natmna! air
quality standards set by.the Env;romnantal '

| .Thf: Claan Au’ Act Amendments reqmre the use of

alternative fuel vehicles by certain fleets located in
the nation’s 22 smegglest cities. The ameﬁdmen‘ts

o - appiy to:

. - -'._'l?‘ieets wath 10 or more ceatraiiy refue!ed

e .:.';L:ght _dzxty and medium :duty_vehzcles

*'m(8,500 Ib. and 8,500-26,0001b.) -
» Heavy duty vehlcles -(26 8{}9 Ib. ) are not
covered ' .

particular. aitemanve f eI nor doe:s 1t exciude
petmieum-dcnved fuels from ‘meeting its

EPA. Methanol ethanoi naturai gas propanf:

must buy “clean fuel” vehicles. The percentages
rise to 50% of velncles purchased in modei year
1999, S

Manufacturers are responsible for certifying their
new vehicle to federal emission standards.
Converted vehicles can also be used to meet the
percentage requirements, but must be certified by
the EPA.

-5-



Waupaca -~ - . Franklin

dim’s Union 765 2 - Wisconsin Electric Service
Tao ey, b4 West. - Address: 4800 Rawson Avenue
*Cail A};ead o Contact ~ Bruce Fri'edb'aqf:r
7am - Tpm M-F .- Phane ":414423-5057

e Accéss: "'*Senn-i’ubhc
Fill: Fasi '
PSI: 3,000
Adapters: Hanson & NGV 1

Wausau “Hours: -~ ‘8am - 5pm M-F

Ferrellgas, Inc.
112 Clark Street. - ¢ .. Tt
T15-845-5072. 1+ o o . R
. *CallAhead <. s .I(etwsha_ _.
- 8am -bpm M-F.. .~
CE Caty of Kenosha Transxt Authnﬂty
Address: . 3735 .65th Street '
Contact: - - Joe McCarthy. -
Weyauwega Phone: - -414-653-4290.
S o Access: *Semi-Public .
Ferrellgas, Inc. Fili: Slow and Fast -
107 East Main Street. .. PSI: .3,000 or. 3,600
- 414-867-2124 - coor o - Adapter:. NGV'1 L
= 8am - Bpm MF GoEnL Hours: 7:30am - 4; BOpm M-F

. - Sunset 0il Gas . - _ _ T CrRioaha oo
B -E6003H hwa 1@& 110 LT TRl gl e
*Cali Ahead VRO e e
8am - 7pm M-F _ Wisconsin Electric
PRI B S G Bt Adciress: 120 East Shendan Springs
Contact: .~ Jim Michaletz -
Phone: 414 2493777
Access: *Semi-Public
<-Fill:* " Fast '
PSE o 3000
Adapter: - Hanson :
Hours:  :7:30am - 11lpm M-F

- 26 - ' -7-




River Falls -

Ferrellgas, Inc, ;...
709 Street Croix Street:
715-425-6727

*Call Ahead -

8am - Bpm M-F

Schoﬁeld__ N

France Propane Services
1153 Foundry Street
715-359-2137

*Call Ahead v w0
7:30am - 4:30pm M-F .

Shawano

Ferrellgas

Hwy 29 East
-715-524-2137

o *Call Ahead . - %0 S
- Bam - 4:30pm M-F

stter Bay e

Lake Gas Co.
949 Highway 42
414-854-5587
*Call Ahead
8am - 5pm M-F

Stevens Point

Thermogas Company
3315 East Wayne Street
715-344-4379

8am - bpm M-F

- 24 -

- Racine . .. ..

Matt's Mobil Station .

~ Conmtact:  Matt Burbach
Phone: 414-633-2333

Access:  Public

Fill: Fast

PSI: 3,000
Adapter: NGV 1~
Hours: 8am - 5pm M-F

Sturdevandt N | e

Highland Mobil

Address: . 194-Hwy 20
Contact:  Jerry Wilkom
Phone:  414-884-7500
Access:  Public. .. -
Fill: Fast

PSI: 3,000 and 3,600
Adapter:  NGV1 ..
Hours: 8am - Spm M-F




Osceola

Ferrellgas, Inc. .. . .~

801 Prospect -
715-294.2411

*Call Ahead = ..
7am - 6pm M-F

Oxford

Thermogas Company o

Highway 82 East.
608-586-5115 .o i
'_?:3Gam__ - 4:30pm M:¥

Ferrellgas: - -

211 French Street.
1-8B00-437-4551 7+ .
7:30am - 4:30pm M-F..-.

Ferrelgas, Inc..

124 North Fulton Street . ”

414-295-3081
*Call'‘Ahead .
8am - 4 SOpm M-F

Redgranite -

Ferrellgas, Inc
Hwy 21
414-566-2319

*Call Ahead

8am - bpm M-F

_22.

Ashland

Ferrellgas <

2019 East Lakeshare sze
715-682-4050+ -
*Call Ahead

8am - 5pm M-F %

Baldwin

Natrogas, Inc.
Highway . 12E .
715-684-2545 .

*Call Ahead o
Sam 4 BGpm M F _

Barabaa
Amerigas
607 South Bouieva_rc_l

608-356-6647 .
8am - 4:30pm M F

' Beaver Dam

Amerigas

N6344 Hwy. 151
414-885-4486 e
8am - 4'30pm- M-F

Taylor Renta! I
1321 North Sprmg Streei; '
414-887-7142 © '
7am - 5:30pm M-E :

Belmont

Co-op Service Station
Hwy. 151 North
608-762-6187

*Call Ahead

7:30am - 5:30pm M.F

-1 -




Minocqua . .

Lake’s Propane Gas Company
8712 Highway 47 East
T15-356-577T1 .+ s

*Call Ahead - .

8am - 5pm M-F

Monroe

Ferrellgas -
714 30th Street
608-325-5131

*Call Akead - .
8am - 5pm M-F. ...

Montello

. Ferrellgas,Inc. . .. .-
128 Church. Street. . ..
608-297-2433 - -
*Call Ahead- ... - -

5am - noon M-F

Mountain

Wagner Gas & Eiecf.rm _
15091 Hwy. - 32 e
715-276-7755

*Call Ahead

8am - 4:30pm M.F

Mt Horeb

Mt. Horeb Coop.
501 West Main
608-437-5536

Tam - 6pm M-F

-20 -

Cottage Grove .

Cottage Grove Cooperative
203 West Cottage Grove Road
608-251-9016

Tam - 8pm M-F

Crandon

National Propane
200 S. Railroad Avenue .
715-478- 2124

*Call Ahead =

Gam - 2pm M- B

Cuba City

National Propane

2257 Hwy. 80 South
608-744-3209
*Call Ahead
8am - 4:30pm M-F

Darlington

Co-op Service Station -
112 West Ann Street
608-776-3737 . - .
Tam - 6pm M-F._.

Dodgeville

Amerigas

213 Bwy YZ
608-935-3614
*Call Ahead y
8am - 4:30pm M.F

~13-




< *Call Ahead = S
%mtm@mMF B

Green Bay, Parks Dept.

919 Crocker Street,
414-475-8060
*Call Ahead
8am - bpm M- F

(24 hour g:a_l_*_d__acc_ess) R

Ferrellgas
735 Weise Street
414-829-6028 .+ i s

8am - 5pm M-F

Hayﬁ’d"rd 3

Narthern Lakes Coop
Hwy. 63 South - '

7156342225 0

*Call Ahead

Bam - 7:30pm MF .-:

Holmen

': Ferrellgas, Inc,

- N6315 Hwy. 538_:_ I

698-526’9550

.Mm&nuk

Ferrellgas, Inc
903 Joliet Street
414-821-7090
8am- 4:30pm M.F

Van’s Gas Station’
1612 22nd Avenue
414-551-8400

*Call Ahead

8am - 5pm M.F

8am - noon Sat.

-16 -

LaCrosse

Bob Johnson Qil:Co. -~

Interstate Ext. 53 & a5
B808.-782-1850: '
*Call Ahead S
7:30am - 4.00pm M:F

Ladysmith

Ferrellgas, Inc: . -
115 1stStreet North -
7155323121
*Call Ahead +2-

“‘Bam - 4:30pm M-F

Loyal

Ferrellgas, Inc e
210 North Main_ Street
715-255-8574 . .. ..
*Call Ahead

8am - Spm M-F

Aﬂm%un

Amerxgas .
134: South Fa:t:r Oaks
608-241- 1295 }

 *Call Ahead

8am - 4.:30pm M-F

Ferrellgas, Inc.

1301 South Stoughwn Road.

608-222-4139
*Call Ahead - s
T:30am:- 4 3Gpm M F

Thermogas Gompany-. .
700 Cottage Grove Road.
608-222.7404
*Call Ahead
Tam - 5pm M-F

-17-




ATTACHMENT 4

CORAESPONDENCE MEMORANDUM . STATE OF WISCONSIN

Date: June'25}51995? ”'
To: . State Fl-eet-.bf.gﬁageés._

From: J‘er:.-y zlegler, Chief
» o Transportation- Services

Subject: 1393 Wisconsin Act 3s1

Enclosed is a copy of the 1993 Wisconsin Act 351 and brochures . .
showing where you may purchase gasohol and other alternative
fuels for state owned vehicles. Please note that it is mandatory
under this law that you Dplace one of these brochures in each.of
your vehicles. 1In addition, please give a brochure to each of
your employees at the time they take a state vehicle and to every
driver of an assigned vehicle. e S S I AR

Fleet managers should send a memo to all employees -inf-aming"ftﬁem

of this law and encouraging them to use alternative fuels.

If you have any questions please feel free to call me at (608)

26620793,

Enclosures




Attachment 6

~ 'WISCONSIN MOTOR FUEL‘CONSUMPTION--1985 -

--..._.-—-.-—mmmm-—m_———muummm—_————umumnn-——mumwm_———n*mm_———nn

Month 1995 4995 1995 1895 - 1995
.. Gasoline . .. P CNG ... Ethanol  Ethanol
~ (Gallons) . (Gallans) - (Galions.  (Gallons ~ (Gallons
o _Gasgline  ADM) ' Total)
e Eguvaleny
Jan 172,506,801 577,077 - 32,355 1,293,193  1,923.630
Feb .. 166,136,354 464043 26,845 1,177,134 2,020,650
Mar . . 187,537,563 488,786 44,771 1511252 2,871,700
Apr. ... 171,042,289 . 964654 42, 099 . 2,078676 4,020,507 -
May - 205,774,550 . 180,801 ~ 28,286 3,142,776 = 4,006,980
Jun . . . 215973890 484,161 36,753 2,473,748 3,880646
Jul .. - 214,760,156 452,120 = 30,944 1,669,031 4,235,125
Aug . .217.457.420 315678 10,848 2,341 364 4025303
Sep.. ..199,847,060 500610 26 763 | 3,135541 4,548,663
Oct.. . 202250127  518,540. 17,549 4,208,060 = 5,296,304
Nov.. 195755844 347,964 20672 4,365,454 5,714,003 ©
Dec. . . _2{330 a23.455._ 803512 46 55._:7__ 4,345,535 N '5 957,456

Total__ 2349870519 6,107,045 364440 31741766 48510057

-mmmmm__———ummm..-———uwwmm_————m-»mm_-——-mmm—-———-mmm-———um—mn——

-Notes: '_3) Data on i:qwd propana (LP} use and campressed natural gas {CNG) use as
.. _'amotor fuelwas collected by DOR!
2} 'Stra:ght ethanol is not used asa mmar fuel Most of the ethanul ES
blended with gasoline to make gasahoi or used as the cxygenate m RFG
. -Gasohol is. ’3{3 pemem ethanoi and 90 perceni gasoime S
3) The gasoline numbers inciude. ‘gasohol, v
4) A 'small amount of the eihanol is used in E- 85 vehac!es These veh:cies
fcan use any bier;d of etbanel and gasoime up to an 85 percerzt ethanol
biend _
5) Archer Damels Mediand (AGM) is the major suppher of ethanol to Wsconsm.
. However, ethana! used in Wisconsin is purchased from other o
produceis but the axact vaiume is not known. The Energy Bureau has
.made a conservatwe esi;mate of totai ethannl used in the siate '

-—-——w“&wﬂ”mn——-““”wmmn——u““ﬁmwm—_—-‘”mv—---uﬁm—-—wn&*—_—“mﬂ




Attachment 8

1995-- RFG DELIVERIES IN SOUTHEASTERN
WISCONSIN BY OXYGENATE TYPE

mmm_auu.——.mmm————»wwmmmmm_.m———mmm——_umw.

Either includes both ETBE and MTBE.

" Wonth T RFG . RFG RFG RFG ~_RFG ~~ RFG

.Ether . Ethanol . Total, Ether Ethanol Total
mmmmmmmmm L@E@.SJ_ - j.??.!{?f.rs_f _=o{Gallons) . LPff.csfzf{.. fPercent)_ [Percent]
Jan. 37,080,648 11,956,233 - 49,016,881  75.6% . 24.4% 100%
Feb. ©. 26,687,054 12,123,253 - 38,810,307 = 68:8% . 31.2%  100%
Mar. -25,291,934 19,968,433 45260367 . 559%. . 44.1% 100%
Apr. 17,331,750 29,534,120 - 46,865,870  37.0% . 63.0% 100%
May 12,128,486 36,575,008 . 48,703474  24.9%  751%  100%
June 7,674,786 36,668,848 44,343,634 17.3% . 827%  100%
July 008,144,766  37,9159033 - 46,080,699  17.7% 823%  100%
August /8,557,668 40,566,112 49,123,780 - 17.4%  826%  100%
September - 8,102,220 40,208,355 48,310,575 - 16.8% = 832%  .100%
October " 2,075,556 43,340,327 . = 45,415.883 46%  95.4% 100%
November . 5,344,710 44,291,833 - 49,636,543 10.8%  89.2%  100%
December - -.4,183,200 50,190,633 . . 54,373,833 7.7% = 923% . 100%
Total :162,582,758 403,339,089 - 565,921,847 . 28.7%  71.3%  100%

The numbm are esmmam prepared by DOA's Ensrgy Buresu and probably uriderstate the percentage of RFG using ethanol az an oxygenate,

Uk i e s s o o

.lnwot\ww-n——n—“mmn———wmwmn————-ﬂn&wm—m_——”mm————n-

437.5%

- 104.1%




_Attachment 10

7956 ETHANOL USE IN WISCONSIN
BY GASOLINE TYPE

-Numbers are preliminary. estinates..

L W Yo W i it T T Tt A e

TTTTTTT E‘r’h.%}}'o? in  Ethanolin "Ethanol | Ethanoiin  Ethanol in  Ethanol
Gasohol RFG Total Gasohol! RFG Total
immeeoo fGalens) __ (Gallons) i (Gallons) _ _ _ _(Percent) _ (Percent) _ {Percent) _
Jan, 749,040 4,086,356 ' 4,835,396 16.5% ° 84.5% 100%
‘Feb. 829,217 = 4,391,165 5,220,382 15.9%  84.1% 100%
“Mar. 699,560 3,648,703 4,348,263 16.1%  83.9% 100%
“Apr. 490,250 4,300,850 4,791,100 10.2%  89.8% 100%
‘May 571,083 5,373,138 | 5,944,221 9.6% 90.4% 100%
June 565,698 4,367,291 14,932,989  11.5% 88.5% 100%
“July 656,879 4,880,065 © 5,536,943  11.9%  88.1% 100%
‘Aug. 549,858 4,331,887 ' 4,881,745 11.3% 88.7% 100%
Sep. 461,534~ 5,075,924 5,537,458 8.3% - 91.7% 100%
Oct. © 464,584 2855372 3,319,956 < 14.0%  86.0% 100%
Nov. 439,809 3,386,467 3,826,276  11.5% 88.5% 100%
Dec. 495,703 3,086,751 13,682,454  13.8% 86.2% 100%
Total 6,973,215 49,783,968 - 56,757,183 12.3% 87.7% 100%
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Attachment 12

MODEL YEAR 1997 ALTERNATIVE FUELED VEHICLES
PURCHASED BY THE STATE OF WISCONSIN

Department of Administration

117  Ford Taurus, ethanol
20 Ford Contures, compressed natural gas
4  Ford Windstar Mini-Vans, ethanol
3 Dodge Cargo Vans, propane

i -}_)epar_tn__i_ép_tOij_rm;ispbtté_ﬁoﬂ :
~ 62 - Ford Taurus, ethanol -
Department of Natural Résenrses

36 Ford Taurus, ethanol




Attachment 13

“Governor Thompson's Alternative Fuels Task Force

o Accomplishments o
 January, 1997

Governor Thompson's Alternative Fuels Task Force was formed in August, 1990 to
develop common-sense, market-driven applications of alternative fuels in order to
reduce air pollution from vehicles. The Task Force operates through working

partnerships with industry and universities. Projects include ﬂeettestmg different
alternative fuels, funding local government programs and facilitating action by

transit districts. "Following is a list of major initiatives: o )
® Creation of the Governor's Alternative Fuels Task Force. Secretary
... Bugher of the Department of Administration appointed Chair.: Members are

- secretaries of the Department of Transportation; Department.of Workforce
... Development; Department Of Agriculture, Trade & Consumer Protection;

+ Department of Commerce; Department of Natural Resources; the Chair of

-the Public Service Commission and the President of the. University of
Wisconsin System = . SR : R T wig

o Task Force Fuels Program. - Fuels approved for evaluation and-inclusion
1n the program include compressed natural gas, ethanol, propane, methanol,
reformulated gasoline, liguefied natural gas, electricity, hydrogen and
biodiesel. The program evaluates emissions, life-cycle costing and user

e Local Government Alternative Fuels Program. Program implemented

with over $775,000 from oil overcharge funds, awarded to 40 municipalities
for nearly 500 vehicles in the first six years. The state makes grants

- available to municipalities, assisting them with the added costs.of .

.. alternative fuel vehicles. ;Wiizggits.are-'s_e}ected_,pn-.;i;hé-'b_asi_s of overall ability

.- to succeed, diversity of fuels and economics. . Participants are required to
...participate in user convenience surveys, life cycle costing and emissions
- testing at the University of Wisconsin - Milwaukee Alternative Fuels
Laboratory. - This year, seven municipalities were awarded atotal of
. $267,974.74. A total of 35.vehicles, 30 compressed natural gas (CNG)and 5
electric streetcars will take part in the program. The City of Kenosha will
.- receive $55,853.92 for their electric streetcar project. These streetcars are
historic streetcars that will transport people throughout the downtown area.

* Wisconsin Clean Cities-Southeast Area (WCC-SEA). WCC-SEA
received designation as a "Clean City" region from the ‘U.8. Department of
“Energy on'June 29, 1994. This voluntary program is designed to accelerate
and expand the use of alternative fuel vehicles and the necessary fueling
"infrastructure. With over 120 signatories, WCC-SEA has the largest
‘numbeér of stakeholders {of any city/region) to sign a Memorandium of
Understanding, a non-binding document signifying a commitment to
1




-- = blend to complete the 50,000 mile test. The buses were emissions tested at
the UWM Center for Alternative Fuels: - Do e e

- Milwaukee C.Qun_ty__'.T-ransit_-Syst'em Study. A compressed natural gas
feasibility study facilitated by the Task Force, bringing together Coastal

-Corporation, ANR Pipeline Co., Wisconsin Gas Co., Milwaukee County

| Transit System, and UWM's Center for Alternative Fuels. The study found

e it-economically feasible to convert the 550 bus fleet to-compressed natural
~..gas, making it the nation's largest.alternative fueled bus fleet.

Annual International Alternative Fuels Conferences; 1992-1997;

-0 Attracting over 350 attendees each year, it:is.an internationally recognized
oo forum _fb_r-_those-:_intare_ste-d;-in alternative fuels: In 1994, the International
. Alternative F uels.and Clean Cities Conference included the U.S. DOE Clean
- . Cities Program's first national Clean Cities event.: The 1995 International

 Alternative Fuels Conference & Trade Show moved forward with great
- success. The 1996 Conference was held in June at'the Hyatt Hotel in

e Mliwaukee,wzi:h an emphasis on market drivers and alternative fuels.  For

11997, the International Conference has joined forces with the Texas
~ Alternative Fuel Vehicle Market Fair:& Symposium.. The 1997 s
. International Alternative Fuels Conference: & Trade Show will be held in

" ....Dallas, Texas - November, 1997.. The conference ‘will'be a technological

- infrastructure investment program. The lab

showcase where fleets will be given the opportunity-to observe the -

significant advances. inalternative fuels equipment and vehicles::

.. Umversityof WlsconsmmMilwaukee Alternat;ve izF.ﬁ.e_Is_.- La-b-._.:: $2.2
million invested in new laboratory through the WISTAR university

| and autos with ihﬁée"_dYﬁamdm'eters; and::.s.t_a.te-'-nfwthe»a-rt--emis'_sie;ris"' testing

© equipment. The Alternative Fuels Task Force, the Department of -
./ Transportation, the Milwaukee County Transit System, the UWM Center for -
. .- Alternative Fuels-and .Wi‘SG{?ﬁS;iﬁ*bﬁSiﬂBSS&S_WG:{k'tqge’ihenszzo develop new

 Infrastructure Study. A study of existing and needed alternative fuel

- infrastructure, evaluating barriers to alternative fuel introduction related to
.- fuel transportation and distribution infrastructure. This study was used as
-.aplanning tool for the Clean Cities program. -~ = = w00

Cold Start Database. The U.S. Department of Energy awarded Wisconsin
- wacontract to assess vehiele performance in real-world ¢old weather
conditions. -’I‘h_e_:foureyea-r.;pmgram--:_trackeé-;ve.hicle reliability and cranking

o times. o

. W:ssonsxn -Eth#nei Stud Vo~ .-Phas:é_ I The HW-Stevens Point -com-pieted
Phase I of the Ethanol Study. The study researched potential ethancl
production from a wide variety of Wisconsin resources:; including corn,

3
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Wisconsin’s Biodiesel Fishing Trucks. Cooperative effort between the
National Biodiesel Board and the Wisconsin Soybean Marketing Board, who
provided a total of $40,000 in funding to work with the Department of
Natural Resources and the UW-Milwaukee Center for Alternative Fuels to
convert and test TopKick fishing trucks. The Center will conduct user
convenience surveys, fuel economy surveys and perform emissions testing on
trucks used to restock fishing ponds throughout Southeastern Wisconsin.

Ethanol Station Opened in Madison. The State has partnered with the
National Ethanol Vehicle Coalition to sight an ethanol 85 (E-85) station in
Madison. This is the first publicly accessible ethanol station in Wisconsin.
The Task Force oversaw the facilitation of this project and is contributing to
market development efforts. The station began operations mid-December
1996.




